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You simply, absolutely have to have one. 


Introducing the all-new Lincoln 


Mark VIII. The redefinition of 


high-performance luxury. 32 
valves. 280 horses. Four 
cams. All incorporated into a V-8 

that is a marvel of engi- 
neering technology. And to make 
sure you can remain 


comfortable with your verdict 


for a long time, the Mark VIII interior has been sculpted first and foremost to enhance the driving 


experience. With seats scientifically designed for maximum ease. And an instrument panel that 
imparts all necessary driving information with effortless efficiency. 

The new Lincoln Mark VIII. Coming this December to a Lincoln-Mercury dealer near you. And 
because we expect Mark VIII to be in great demand, we suggest you take your test drive as soon as 


possible. For this is one verdict virtually everyone will agree on. 


LINCOLN if | 
WHAT A LUXURY CAR SHOULD BE 
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EVERY YEAR OUR 
SEMINAR PROGRAM GETS 
MORE ADVANCED. 


Most Florida real estate attorneys know about 
The Fund’s high-quality, low-cost seminars. We've 
long been the state’s best provider of comprehen- 
sive, continuing legal education. 


However, some lawyers seem to think that our 
seminars cover only very basic subject matter. And 
this just isn’t true. 
Legal Seminars From Basic 
To Breakthrough. 
Each year for the last four, we’ve added a 
new seminar, and most are medium- to high-level. 
Consequently, of the eight 
seminars offered on a regular 
5 i basis throughout the state, four 
. are intermediate, and four 
pal are quite sophisticated. 
Moreover, all seminars 
r are updated regularly to 
| // reflect the changes and trends 
// in the industry. 
/ So even our core seminars 
/ have something to offer an 
/ experienced real estate attorney. 
Of course, all Fund seminars 
have been approved by The 
Florida Bar for CLE credit, as 
well as by NALA and NALS. 
Announcing A New Seminar That 
Hits You Where You’re Vulnerable. 
Our newest program is the Claims Avoidance 
Seminar. It addresses the prevention of claims at 
all stages of the real estate transaction, from contract 
through post-closing. Included are such major 
claims areas as forgeries, construction liens, access, 
submerged/sovereignty lands and descriptions. 
This seminar will increase your under- 
standing of what constitutes a valid claim, the 
nature of claims for which the attorney may be 
liable, and methods for avoiding and 
limiting the amounts of claims. 
We Lower The Cost Of & \ 
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Higher Education. 


Fund seminars are con- 
veniently offered in every 
region of the state, at regular 
intervals. They are presented 
by our full-time education 
staff and other Fund 
professionals. 


Fund seminars cost significantly less per 
credit hour than the average cost for other real 
estate law seminars available in the state of Florida. 


The Florida Real Estate Industry 
Has Its Own Training Division. 
It’s Called The Fund. 


The Fund has always been committed to 
helping Florida real estate attorneys stay abreast 
of their profession — through 
a variety of publications and 
periodicals, as well as the 
annual Fund Assembly and the 
year-round schedule of seminars. 
Everything we do is designed 
to help you improve the 
efficiency of your 
practice, broaden 
your knowledge, 
and satisfy your CLE 
and other continu- 
ing education 
requirements. 

For more 
information on the 
educational oppor- 
tunities offered 
by The Fund, 
fill out the coupon below. 

It’s the basic way to get more advanced. 


of Information 
of Service 


of Innovation 
Please fill me in on the educational services of The Fund. : 
I am particularly interested in: : 
QO Seminars Q Publications : 
Name 
Firm 
Address 
City State Zip 
Telephone (__) ; 
Fund Member # ' 
QO Lawyer QO Paralegal/Legal Asst./Secretary Q Other 1 
Mail to: Attorneys’ Title Insurance Fund, Inc. ; 
Attn: Marketing Services H 
P.O. Box 628600 
Orlando, FL 32862-8600 FBJ 1292 | 


© 1992 Attorneys’ Title Insurance Fund, Inc. 


\ 

{ 
\ 


And you will be too. 


Incorporating a new company is routine to you...It’s a very special day to your 


clients. Empire makes sure you get the professional look for that special day that & 
impresses... 


Each Corporate Kit complies with the new corporation act and features: 


* Checklist * Instructions ¢ Work Sheets ¢ 8 Tab Dividers ® Stock Transfer Ledger © 25% Rag Minutes ® 21 Certificates © Padded 
Binder ® Slip Box * Written Statements to Organize in Lieu of Minutes * Typewriter Spaced ¢ Buy-Sell Agreements ¢ Indepen- 
dent Contractor Agreement * Employment Agreement ® Stock Subscription Agreement * Indemnification of Officers and 
Directors Plan * Death Benefit Plan ¢ IRC Election 248 Plan ® ‘‘S’’ Corporation formerly Sub ‘‘S’’ Plan ¢ Medical Plan ® Voting 
Trust Plan Shareholders Minutes Directors Minutes Annual Shareholders Minutes Power of Attorney Form Special 
Power of Attorney Form ¢ Shareholders Notice of Waiver ® Directors Notice of Waiver © Officers Notice of Waiver 
* Shareholder Proxy * Application for Sales and Use Tax ® Application for Employer ID Number ¢ Pre-printed Envelopes for 
Both Applications ¢ Election by Small Business Corporation (Form 2553) ® State Unemployment Status Application. 
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Responds to Public 
Disclosure Column 

Mark Barnebey’s article, “Land Use 
Disclosure Ordinances: How Much Does 
the Public Need to Know?,” in the Local 
Government Law Section column 
of the Oct. 1992 issue improperly leaves 
the impression that there are constitu- 
tional issues that apply to disclosure 
of a corporation’s chief shareholders or 
the principal owners in a land trust, 
who seek to rezone land in Florida. The 
public has a right to know who is 
behind the land planner acting as “trus- 
tee” in a rezoning. 

A rezoning is in effect a special 
legislative grant by a county or city 
commission contrary to applicable zon- 
ing and often contra the existing growth 
management act for that county or 
municipality. There are governmental 
interests and public interests in disclo- 
sure of the real parties in interest who 
will benefit. Some legitimate concerns 
of the public that override any consti- 
tutional protections are laundering 
drug money, past pattern of mangrove 
destruction, campaign contributions to 
county commissioners, conflicts of in- 
terest with planning commission per- 
sonnel, etc. There is no “protected 
expression” in rezoning applications. 
Mr. Barnebey failed to cite one case 
holding that there is. 

If Jim Smith, land planner acting 
as trustee for ABC Land Trust, has a 
client who wants to use the land under 
the existing zoning classification, there 
is no need for disclosure. Rezonings 
invariably affect density, traffic, water 
use, and other factors that can impact 
a whole community. 

The public does not have easy access 
to public disclosure forms required by 
Ch. 120. Come on, Mr. Barnebey, start 
thinking about the general public’s 
rights in land planning and rezoning 
and quit being an apologist for develop- 
ers. A little sunshine on this process 
is not too much to ask. 

Through the efforts of ManaSota 88, 
Sarasota County passed a zoning dis- 
closure ordinance in the September 
1992 primary by a 91 percent margin 
after it was put on the ballot by the 
Sarasota County Charter Review Board 
(anything developers do not favor has 
little chance of getting through the 


LE] 


Sarasota County Commission). 
ManaSota 88 was also behind passage 
of the disclosure ordinance in Manatee 
County after two years of footdragging 
by Mr. Barnebey’s office. 


Bruce W. Pitzer 
Sarasota 


More Grammar Lessons 

My bookcase, not my wrists, has 
harbored The Elements of Style, Third 
Ed., for many years. This 85-page, 
1979, Strunk and White classic, at 
page 41, recognizes the word “anyone” 
as having the sense of “any person.” 
Correctly, Professor Stern, in his arti- 
cle “Can Lawyers Write English?;” (Oct. 
1992) uses the singular verb form after 
“anyone.” 

What escapes me is how one can 
have their wrists tatooed. 


ROBERT J. DERHAM 
Fort Lauderdale 


I enjoyed Professor Jerome Stern’s 
article challenging lawyers to write 
English. We need more articles like it. 
How often do we hear the news anchor- 
person report, “The attorney that ap- 
peared for the defendant” . . (when who 
is meant)? Or the road sign directing 
us to “keep right” ... (keep what 
right)? We should “stay right.” How 
about the common misuse of preposi- 
tions at the end of a sentence? “A 
misuse that we should not put up 
with.” I mean a misuse, up with which, 
we should not put! 

JOHN LICCIARDI 
Naples 


Unless I am wrong in the dismay I 
felt at reading — 
On the way uptown they argued about if 
one of them had used which when he should 
have used that in some conversation they 
were having before I arrived, 
Professor Stern’s article should have 
been entitled “Can English Professors 
Write English?” 


ANDREW G. PATTILLO, JR. 
Ocala 


The Tort Disputes Continue 
When I was admitted to the Bar in 
1953, lawyers were not touted as being 
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in “the arena of private enterprise,” 
but were emphatically designated as 
“officers of the courts.” 

That is the soul-wrenching differ- 
ence displaying itself in the present 
dispute over tort liability and fee re- 
form, and it is unfortunate that the 
national, state, and local bar officials 
have chosen to stonewall against 
George Bush and Dan Quayle on this 
reform issue. I refer to your “Presi- 
dent’s Page” of the October Journal, 
wherein President Dimond accuses the 
Republican administration of spread- 
ing “misinformation . . . factually in- 
correct or misleading. .. .” He then 
proceeds with a statistical juggling act 
that is itself misleading in favor of 
lawyers’ economic self-interest. 

It is still true that tort liability 
awards and fees have shown a great 
increase in recent years, that this has 
affected industry, as the Bar boasts of 
its effects, that medical costs have 
painfully risen because of increased 
litigation, and that the U.S. has 70 
percent of the “world’s lawyers” who 
are defined in the way that is relevant 
to the tort liability and fee problem, 
even though they may be defined in 
other irrelevant ways. 

The Bar should stop dodging and 
obfuscating, and face the fact that no 
group that is granted a governmental 
monopoly in practicing before the courts 
in this government can totally call its 
own shots, or be totally free from public 
restraints and regulations. This truth 
will persist and fester no matter who 
wins this Presidential election. 


JOHN RIscA WILLIAMS 
West Palm Beach 


“Sharp lawyers are running wild. 
Doctors are afraid to practice medicine. 
And some moms and pops won’t coach 
Little League anymore. We must sue 
each other less and care for each other 
more... 

I thought everyone agreed with Presi- 
dent Bush’s quote. I am shocked Alan 
Dimond uses our Journal to disagree 
with George Bush and politicize our 
Journal. We have too many greedy 
lawyers in Florida, and we certainly 
do not need more lawyers and more 
lawsuits as Alan Dimond implies “to 
protect the public.” 

On frequent occasions I speak with 
former colleagues of mine now on our 
benches. All I hear is complaints about 


incompetent lawyers, lawyer miscon- 
duct, frivolous lawsuits, and seemingly 
endless hearings and interrogatories. 

I suppose it’s a matter of whose ox 
is being gored: John Q. Public who has 
about had it with our noble profession 
or big firm lawyers on the receiving 
end of corporate retainers. 

Tort reform is as much on the hori- 
zon aS mandatory pro bono. Are we 
going to have an aroused electorate 
force the state legislature to jam tort 
reform down our necks, or are we going 
to come to our senses and recognize the 
one percent liable tort defendant should 
not be 100 percent liable under joint 
and several liability? 

I have long championed limiting the 
number of lawyers to avoid the very 
abuses now rampant, but with law 
schools churning out more lawyers at 
record paces and our so-called Board 
of Bar Examiners becoming little more 
than an inconvenient rite of passage, 
is it any wonder? 

When are we going to turn Law Day 
into an opportunity to dispatch sea- 
soned lawyers into every high school, 
college, and law school to tell the true 
story? Practicing law is not L.A. Law. 

Sadly, our Bar president mimics with- 
out attribution in the liberal left-wing 
ABA. The legal profession is directly 
responsible for our inability to obtain 
life-saving drugs which are readily avail- 
able in Europe, and the threat of litiga- 
tion requires doctors to use every test 
known to man to protect themselves 
from malpractice suits, thereby sky- 
rocketing the cost of medical services. 


J. CLINTON SCOTT 
Vero Beach 


Corrections 

In the October Bar Journal the biog- 
raphy of author Lauren C. Lazarus 
misidentified sponsorship of a television 
series that she helped to produce. The 
series, “Total Eclipse of the Heart: 
Domestic Violence,’ was sponsored by 
the 11th Judicial Circuit. 


The October Journal article, “Offers 
of Judgment—Has the Confusion 
Ended?,” cited an incorrect effective 
date of a Florida statute. The legisla- 
ture repealed §45.061 for causes of 
action accruing after October 1, 1990, 
not October 1, 1992, as noted in the 
article. 


Oath of Admission 
to The Florida Bar 


The general principles which 
should ever control the lawyer in the 
practice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to obey 
and for the willful violation to which 
disbarment may be had. 


“| do solemnly swear: 


“| will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“| will maintain the respect due 
to courts of justice and judicial offi- 
certs; 


“t will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the 
law of the land; 


“| will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false statement 
of fact or law; 


“tT will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them or 
with their knowledge and approval; 


“L will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless 
required by the justice of the cause 
with which | am charged; 


“| will never reject, from any consid- 
eration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone's cause for lucre or 
malice. So help me God.” 
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n August 24, 1992, a Mon- 

day, at about 5:00 a.m., 

Hurricane Andrew 

danced ashore as a whirl- 
ing dervish—building in intensity until 
it was a frenzied maelstrom, out of 
control, unpredictable, and leaving its 
South Florida dancefloor a heap of ruin 
and rubble. By noon that day, it was 
apparent that the hurricane had been 
a macabre dance of death and destruc- 
tion—to an extent never before 
experienced in our country, let alone 
our state. 

Hurricane Andrew became an un- 
paralleled equalizer within our area: 
The rich became the have-nots; the 
arrogant were humbled; the mighty 
were rendered powerless; and entire 
neighborhoods, some distinguishable 
from others by varying degrees of ele- 
gance and charm, all became slum-like 
in their appearance of neglect, assault, 
and desperate chaos. 

Days, even weeks, passed before the 
disaster relief people and inhabitants 
were to totally discern the full effects 
the 160-plus-mile-an-hour winds had 
on the people and the place they called 
home. Nearly 200 square miles of sub- 
urban Miami were practically wiped 
off the map. That last week of August 
and the first week of September, gener- 
ally celebrated as the last weeks of 
summer preceding Labor Day, were 
simply a time primarily to survive. 
Almost immediately, plans to rebuild 
were made, and the reconstruction be- 
gan. 

Many South Floridians woke to find 
they had nothing. They needed it all— 
food to eat, water to drink, a place to 
live, a place to work, a place to play. 
Victims needed baby formula, diapers, 
food, bedding, cots, insect repellent, 
can openers, sunscreen, matches, sterno 
fuel, charcoal, furniture, candles, flash- 
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Hurricane Andrew: From Devastation 
and Chaos to Rebirth and Renewal 


by Alan T. Dimond 


lights, batteries, pots and pans, toilet 
paper, soap, tents, yard tools. Ice and 
anything to drink became extremely 
valuable. Chain saws were sold on 
street corners for three times their 
usual retail price. 

And soon our citizens found they 
could not do some things they used to 
take for granted: rent an apartment, 
lease a car, cool off at the beach, visit 
the zoo, walk in the park, and find an 
open restaurant. 

The task ahead is almost daunting. 
Some 270,000 of the 350,000 elderly 
in the county were affected, with some 
70,000 severely impacted and approxi- 
mately 10,000 found homeless. An 
estimated total of 250,000 people of all 
ages became homeless overnight. Some 
63,000 homes were destroyed. Power 
in some areas was out for weeks. Some 
85,000 jobs were lost. An entire 3,300- 
acre major air base was destroyed with 
8,700 military and civilian jobs af- 
fected. Losses were estimated to be 
more than $20 billion—the costliest 


natural disaster in American history. 

The Florida Bar has no way of know- 
ing precisely how many lawyers were 
affected, but a reasonable guess would 
be, of the 9,600 Dade County lawyers, 
perhaps about 6,000 were directly af- 
fected, some 4,000 severely so. Perhaps 
as many as 2,500 were rendered home- 
less, at least temporarily. Some 
courthouses had to be closed— 
Homestead and Cutler Ridge—while 
others functioned, but with limited staff. 
A Category Four hurricane is governed 
only by the laws of nature and has no 
respect for our Constitution or legal 
rights. 

Recognizing that the disaster would 
“temporarily impede the ability of at- 
torneys, litigants, witnesses, jurors and 
others in the performance of their du- 
ties and obligations with respect to 
many legal processes,’ the Supreme 
Court of Florida immediately 
authorized a two-week hiatus in the 
time limits required by law for certain 
legal filings and proceedings. 

As evidence of even further disrup- 
tion in the lives of judges, lawyers, 
jurors, and witnesses, some 1,400 pre- 
trial detainees at the Metropolitan 
Correctional Center and Federal Pri- 
son Camp at Homestead Air Force 
Base, due to extensive damage, were 
transferred to several Southeast Re- 
gional and contract facilities. 

For the past several years, The Flor- 
ida Bar has had a “Disaster Response 
Plan” on the shelf. Our “plan” was 
intended and designed for catastrophic 
events far more limited and focused in 
their impact, such as plane crashes, 
train derailments, and refinery explo- 
sions. Basically, the plan calls for a 
coordinated public response by The 
Florida Bar, coordination with other 
agencies, response to requests for ad- 
vice, and response to press inquiries. 


was the Euthanasia 
Trial the 


MURDER 


Euthanasia on Trial 
by Stanley M. Rosenblatt 


Author of Trial Lawyer and Malpractice and Other Malfeasances 
Former host of two highly acclaimed PBS Programs— 
Within the Law and Israeli Diary 


A prominent physician helps his wife, who is suffering from ter- 
minal cancer, commit suicide. He is charged by the state of Florida 
with first degree murder and faces death in the electric chair. 
Every heart pounding moment of Dr. Peter Rosier’s legal ordeal is 
vividly captured by Stanley M. Rosenblatt who, together with 
his wife and law partner Susan, defended the accused. 


This gripping courtroom drama comes alive through actual testi- 
mony, cross examination and final arguments. 


The defendent “confessed” both in a television interview and in a 
manuscript he wrote. Both “confessions” went to the jury. 


There was under oath medical testimony that physicians practice 
Euthanasia all the time—despite criminal statutes against it. 


The “victim’s” father and brothers were granted immunity and were the state’s chief witnesses against the defendent. 


The law and the confessions were so clear that a “spit on the law” defense had to be developed. 


The defense developed one single voir dire question which pin-pointed jurors who would be owned by the state. 


“The Author Reveals the Truth Abou 


At better bookstores or order toll free (800)421-0351 (24 Hours) 


or write to 


PROMETHEUS BOOKS 
59 John Glenn Drive « Buffalo, New York 14228-2197 


Please send copies of Murder of Mercy at $24.95 each 
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Following the plan, The Florida Bar 
staff issued a news release the day 
after the hurricane offering free gen- 
eral legal information to the victims of 
Hurricane Andrew through distribu- 
tion of the consumer pamphlet “Mass 
Disaster: A Victim’s Guide.” The Bar 
also asked citizens to report any lawyer 
solicitation or other improper behavior 
on the part of attorneys. 

On Monday, August 31, I had pub- 
lished, as president of The Florida Bar, 
an open letter to the lawyers in the 
Miami Herald and in the Miami, Palm 
Beach, and Broward Reviews—for a 
total circulation of some 444,000 sub- 
scribers. Through this means and 
subsequently through local bar associ- 
ations and The Florida Bar News, 
lawyer victims of the hurricane were 
informed that The Florida Bar’s Ethics 
Hotline was temporarily assigned as 
the Hurricane Disaster Hotline for Law- 
yers. The Florida Bar staff gave priority 
to all calls for emergency assistance, 
particularly by lawyers whose prac- 
tices were affected by Hurricane 
Andrew. For lawyers concerned about 
rebuilding their practice, replacing or 
restoring lost or damaged files or docu- 
ments, obtaining practical help in 
reconstructing trust account records, 
or being informed of ethical responsi- 
bilities regarding attorney-client 
relations when the court, community, 
and communications services are dis- 
rupted, the Bar staff either provided 
advice or found the appropriate assis- 
tance. 

During the next few days, I received 
offers of assistance from the leadership 
of state bars around the country. Among 
them, Harvey Saferstein, the president 
of the California State Bar, called with 
an offer to send to Miami his bar’s 
“disaster staff” to help train our attor- 
neys. California, he explained, has had 
many recent disasters from floods to 
earthquakes to riots. The state bar has 
much experience in dealing with them. 
He explained how the government’s 
Federal Emergency Management 
Agency (FEMA) functions and how law- 
yers would be needed to serve at 
FEMA’s disaster assistance centers 
(DAC). He sent mass disaster pam- 
phlets giving emergency situation 
advice to the general population. His 
support and advice are greatly appreci- 
ated. Tom Brown, the president of the 
Virginia State Bar, told me his bar had 
started raising money for hurricane 
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The Bar has no way 
of knowing precisely 
how many lawyers 
were affected by the 


storm ... perhaps 
6,000 directly 


affected, some 4,000 
severely so 


relief. Mike McWilliams, president of 
the ABA, called to offer his assistance, 
as did many other state bar presidents 
and local bar leaders. 

On September 3, as president of The 
Florida Bar, I had another open letter 
printed in the same newspapers in- 
forming lawyers how they could 
volunteer their services to the hurri- 
cane victims. Specifically, lawyers were 
asked to volunteer through the ABA’s 
Young Lawyers Division assistance pro- 
gram to FEMA, the United Way of 
Dade County, or the Dade County Bar 
Association. 

The Florida Bar mailed 5,000 “Mass 
Disaster: A Victim’s Guide” pamphlets 
to the Red Cross during the week 
following the hurricane, and had 
printed and shipped an additional 
50,000 within two weeks after that. 
The additional pamphlets were printed 
free of charge as a public service by 
C&L Qwik Print & Bindery (Tallahas- 
see) for the Florida Publishers 
Association. For that service we have 
great appreciation. 

The Florida Bar News staff worked 
indefatigably to gather information re- 
garding the impact of the storm on 
lawyers, the practice of law, and the 
administration of justice in South Flor- 
ida. The Bar’s Office Management 
Advisory Service (LOMAS) researched 
and had published tips on recovering 
documents, computer records recovery, 
and reconstructing trust account docu- 
ments as well as providing tips for the 
future protection of records. 

On site in South Florida, there are 
certainly too many heroes and hero- 
ines—good lawyers, good people who 


sacrificed their personal interests to 
selflessly serve others—to name in an 
honor roll. And certainly that includes 
the 800 lawyers who signed up to 
provide hurricane disaster relief aid 
at the 13 DAC’s. But some individuals 
did stand out, and it would be uncon- 
scionable not to publicly commend their 
efforts. 

Karen Gievers, Dade Bar Associa- 
tion president, mobilized the Dade 
County Bar Association with great in- 
sight and leadership. After consulting 
with other bar association members, 
Karen held a news conference the Mon- 
day following the hurricane and 
outlined the local legal needs under the 
circumstances and announced how her 
bar association planned to meet those 
needs. 

Beth Bloom, despite losing her house, 
went immediately to work as the Flor- 
ida chair of the ABA-YLD Disaster 
Legal Assistance Program. Working 
with Miami attorney Scott Feder, a 
Bar YLD board member, they organ- 
ized a training session for lawyers 
willing to volunteer to work at least 
one five-hour shift at a DAC. Both 
spent countless hours not only helping 
victims, but also enabling other law- 
yers to help victims. Their efforts were 
outstanding. 

Individual attorneys, like Stephen 
Zukoff, quickly organized groups of 
attorneys to go into the worst hit areas 
and set up “free advice” legal clinics. 
These clinics were simply chairs under 
army tents in decimated shopping cen- 
ters. But they did the job. Rene Sotorrio 
arranged time on Spanish language 
radio to give legal advice to victims. 
Others like Marc Cooper, Pam Tar- 
man, and Roy Wasson provided advice 
on subjects like insurance law, FEMA 
rights, and landlord/tenant law. 

Bar associations around the state 
staffed YLD hotlines giving advice on 
Florida law, and the Lee County Bar 
even sent four attorneys to Miami to 
help. The people of South Florida will 
never forget the help they received 
from their lawyers when it was most 
needed. 

Space does not permit kudos to all 
the individuals who deserve praise and 
recognition. The attorneys mentioned 
here will have to stand in for all the 
others. But their efforts have not gone 
unnoticed. Newspapers around the coun- 
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f you have not already done so, I 
encourage you to consider mark- 
ing your calendar for next month’s 
Midyear Meeting of The Florida 
Bar at the Hyatt Regency Hotel in 
Miami. 

The meeting, scheduled for January 
13-16, will bring together representa- 
tives of local voluntary bar associations 
and The Florida Bar’s sections and 
committees, and also will offer a host 
of programs for the general member- 
ship. 

Midyear begins with the January 
13 All Bar Conference. The fourth 
gathering of our leaders from virtually 
every Florida community should be the 
best to date—each year we fine-tune 
the format of the conference and I 
believe the hard work of the All Bar 
Conference Committee under the lead- 
ership of President-elect Pat Seitz 
should pay off for attendees. 

The central issues selected by the 
Board of Governors for All Bar Confer- 
ence debate are: “What can The Florida 
Bar do to be more helpful to sole 
practitioners and small firms?,” (in- 
cluding continuing legal education?) 
and “What can The Florida Bar do to 
be more helpful to local and other 
voluntary bar associations in the state?” 
To share your view on these issues, 
contact your local bar president or 
another member of your voluntary bar’s 
delegation. 

Those of you who serve on Bar com- 
mittees or are active in a practice 
area’s section will, I hope, have noted 
your meeting times on the schedule 
we have run in the Bar News. The 
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EXECUTIVE DIRECTIONS 


Don’t Miss Midyear 


by John F. Harkness, Jr. 


meetings department staff has pub- 
lished updates each two weeks in the 
newspaper and will continue to do so 
through the January 1 issue. 

If you have mislaid your paper, call 
the meetings department at (904) 561- 
5600 to confirm your meeting time. 

It is my experience that the Midyear 
Meeting sessions of our committees are 
often the most productive of the year— 
plans for the year begin at our Annual 
Meeting in June, begin to take shape 
at the General Meeting of Sections and 
Committees held each fall, and are ripe 
for final action by the Midyear Meet- 
ing. 

Midyear also provides an opportu- 
nity to earn continuing education credit, 
with seminars planned this year in the 
areas of health law and tax basics, as 
well as a two-hour program sponsored 
by our Continuing Legal Education 
Committee on legal ethics. The ethics 
seminar is designed specifically to al- 


low members to earn their minimum 
ethics education requirement, and will 
be presented six times during Midyear. 

Another highlight of this year’s meet- 
ing will be the Florida Association for 
Women Lawyers’ seminar, which will 
explore rainmaking, sexual harass- 
ment, and other issues of concern to 
women in the practice. This first 
“Women in the Law” conference, co- 
sponsored by FAWL’s Dade County 
chapter, also will feature a panel dis- 
cussion entitled, “Sex, Clients and Pro- 
fessional Ethics—Out of the Court- 
room and into the Bedroom?” 

The Military Affairs Committee also 
has a special program planned, with its 
Annual Symposium set for January 
16. Keynote speaker for the commit- 
tee’s luncheon this year will be Major 
General John L. Fugh, Judge Advocate 
General to the Department of the Army. 

Arrangements for our members have 
been made through Delta Airlines. 
Delta can be reached at 1-800-241- 
6760, and members should refer to file 
number $1481. 

Finally, some members have ex- 
pressed concern about holding a meet- 
ing in Miami so soon after the devas- 
tating effects of Hurricane Andrew. 
Rest assured that the Hyatt Regency 
is ready for us, and is committed to 
making your stay extremely 
comfortable. 

All-in-all, the 1993 Midyear Meeting 
promises to be a great opportunity to 
see old friends, advance the work of 
your committee, section, or local bar, 
and get a headstart on your 1993 CLE. 
I hope to see you in Miami. 


As an attorney, you will some- 
times be asked to recommend 
financial experts to assist your 
clients with everything from 
personal investment manage- 
ment and estate administration 
to corporate trust, employee ben- 
efit and stock transfer services. 


You'll be expected to find 
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esidential Mortgages 


Adequately Protecting the 
Florida 
Bankruptcy Courts 


he filing of a petition under 

any bankruptcy chapter 

automatically imposes a 

stay on most litigation in- 
volving the debtor, including the 
foreclosure of a mortgage on the debtor’s 
residence.! Therefore, many individu- 
als facing a foreclosure action against 
their residence will file bankruptcy in 
order to delay the foreclosure process 
or to obtain the right to cure mortgage 
arrearages over time. In order to pro- 
ceed with the foreclosure or to enforce 
its rights under the mortgage, the 
mortgage company will need the assis- 
tance of the bankruptcy court. 


The Problem 

You represent creditors in bank- 
ruptcy court. A mortgage company 
comes to you with five mortgages in 
which foreclosure actions are at vari- 
ous stages and in which each mortgagor/ 


by R. Wade Wetherington 


homeowner has filed for bankruptcy. 
The five mortgagors have filed respec- 
tively in Tallahassee, Jacksonville, 
Orlando, Tampa, and Miami; that is, 
in all three federal districts in Florida 
and in all three divisions of the Middle 
District.2 Your client, the mortgagee, 
directs you to have the mortgagors 
recommence their monthly mortgage 
payments or have the automatic stay 
terminated in each bankruptcy as 
quickly as possible so that the foreclo- 
sures can proceed. Of course, the client 
wants you to accomplish this at the 
least possible expense. How do you 
proceed in each court? 


Statutory Requirements 

The automatic stay imposed by the 
Bankruptcy Code continues until real 
estate is no longer property of the 
estate; the time the case is closed or 
dismissed; or, in cases filed under Ch. 
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7 or 13, until the time a discharge is 
granted or denied, whichever occurs 
first.3 

A bankruptcy court, however, is re- 
quired to grant relief from the stay on 
request of a mortgagee under certain 
circumstances. These circumstances re- 
quire “cause,” including a lack of 
adequate protection of the mortgagee’s 
interest in the property, or the debtor’s 
lack of equity when the property is not 
necessary for an effective reorganiza- 
tion.4 

The mortgagee has the burden of 
proof by a preponderance of the evi- 
dence on the issue of equity.5 The party 
opposing relief from the stay has the 
burden of proof on all other issues, 
including the issue of adequate protec- 
tion. Thus, the mortgagee should 
proceed with its proof only when it 
bases its motion for relief on lack of 
equity in the property. If the mortga- 
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gee’s motion is based upon a lack of 
adequate protection, the debtor or trus- 
tee as appropriate must proceed with 
proof. 

The stay is terminated 30 days after 
request, unless the court, following 
notice and a hearing, orders the stay 
continued pending the conclusion of a 
final hearing.” The court may conduct 
a preliminary hearing, or consolidate 
the preliminary hearing with the final 
hearing.’ The court must order the 
stay continued pending the conclusion 
of the final hearing if there is a reason- 
able likelihood that the party opposing 
relief from the stay will prevail at the 
conclusion of the final hearing. The 
final hearing must be commenced not 
later than 30 days after the conclusion 
of the preliminary hearing.!° 

The court must terminate the stay 
unless the interest of the mortgagee is 
adequately protected by circumstance 
or by court order. Adequate protection 
should maintain the status quo;!! that 
is, the mortgagee’s secured position 
should not be eroded. The code pro- 
vides that adequate protection may 
consist of making a cash payment or 
periodic cash payments to compensate 
for any decrease in value of the prop- 
erty securing the claim of the mortgagee 
making the request for adequate pro- 
tection caused by the stay.!2 Thus, the 
court may condition the continuation 
of the stay on the recommencement of 
mortgage payments. Although the code 
does not expressly mention the exis- 
tence of an equity cushion in real 
estate or other secured property, such 
a cushion is also commonly considered 
a form of adequate protection. 

At a minimum, adequate protection 
consists of requiring the debtor to in- 
sure the property against casualty, pay 
the taxes, and keep the property in 
reasonable repair.!4 And, since the bank- 
ruptcy court is a court of equity, it 
must consider the impact of the stay 
on the parties and consider the “bal- 
ance of hurt” in fashioning adequate 
protection.!5 


Difficulty for Mortgagee 

In any event, the mortgagee may be 
required to prove lack of equity in the 
property in order to have the stay 
terminated, regardless of the status of 
payments on the mortgage. This may 
require the mortgagee to present evi- 
dence on indebtedness owed to the 
mortgagee as well as evidence on the 


value of the property. Typically, given 
the small arrearages at stake on resi- 
dential mortgages, mortgagees will not 
incur the expense of flying witnesses 
on indebtedness in from distances, ob- 
taining appraisals to establish lack of 
equity, or having attorneys travel to 
attend hearings in order to have the 
stay terminated.!6 Therefore, even 
though all of the requirements for 
terminating the stay exist, mortgagees 
will not challenge the stay, and the 
stay may remain in place simply for 
economic reasons unrelated to the pur- 
pose of the Bankruptcy Code. 

On the other hand, mortgagors fre- 
quently do not intend to retain their 
residences and would not oppose mo- 
tions for relief from stay if the courts 
required that they appear in court to 
do so. Likewise, Ch. 7 trustees often 
recognize the absence of equity in resi- 
dential properties and would not contest 
motions for relief if required to appear 
in court to do so. Because some bank- 
ruptcy courts in Florida do not require 
that the mortgagor or the trustee af- 
firmatively appear to oppose a motion 
for relief from stay, however, mortga- 
gors often receive “free rent” until the 
stay expires of its own accord under 
the Bankruptcy Code. This is not con- 
sistent with the purpose of the 
Bankruptcy Code, which is to provide 
the debtor a fresh start, not a free 
ride.!” 

Generally, this problem arises only 
when the court does not implement the 
judicial concept of default by requiring 
some affirmative act by the mortgagor 
or trustee to oppose relief from the 
stay. The court can require an affirma- 
tive act by setting a preliminary 
hearing or requiring written responses 
from the debtor and trustee prior to 
scheduling a hearing. A default occurs 
when neither the debtor nor trustee 
appears at the preliminary hearing or 
does not file a written objection to the 
motion in response to the court’s or- 
der.18 A default by the debtor and 
trustee is deemed to be an admission 
of the allegations of a motion for relief 
from stay.!9 

The practice of bankruptcy courts 
throughout Florida is not consistent 
in implementing the default concept 
regarding stay motions. Some set pre- 
liminary hearings upon the filing of a 
motion for relief from the stay, while 
others set final evidentiary hearings, 
and still others require the filing of a 
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ing. 

Therefore, in advising your mortga- 
gee clients what action to take in each 
Florida federal district and within each 
division, you must know the procedure 
followed by each bankruptcy court. 


Current Procedure 

The following information regarding 
the procedures of each bankruptcy court 
in handling motions for relief from stay 
is based upon the experience of the 
author, interviews with other attor- 
neys who practice before the courts, 
interviews with judges’ clerks, and ques- 
tionnaires completed by several of the 
courts. 
¢ Northern District 

The Northern District of Florida 
holds preliminary hearings, conducts 
them by telephone,?° and implements 
the default concept in its procedure. 
Proof at the preliminary hearing is 
restricted to pleadings, affidavits, docu- 
ments of record, and argument of 
counsel. The mortgagee must file an 
affidavit of indebtedness, copies of docu- 
ments necessary to establish its secured 


written response before setting a hear- 


status, an appraisal or other evidence 
of value, and an affidavit showing facts 
sufficient to demonstrate the mortga- 
gee’s right to relief from stay.?! 

The trustee and debtor are then 
required to file responses which must 
be accompanied by such appraisals and 
affidavits as may be necessary to de- 
monstrate that the mortgagee is not 
entitled to relief.22 If neither the trus- 
tee nor the debtor files these documents 
or appears in opposition, the court will 
grant the motion. 
¢ Middle District 

Rule 507 of the Local Rules of the 
Bankruptcy Court for the Middle Dis- 
trict of Florida provides that the initial 
hearing on the motion for relief from 
stay shall be evidentiary if so noted in 
the notice of hearing. Otherwise, it 
shall be nonevidentiary. This language 
is different from the language of Local 
Rule 507 in the Northern District. In 
light of the fact that both the Orlando 
and Tampa divisions conduct prelimi- 
nary hearings rather than initial 
evidentiary hearings, this language 
seems to be a concession to the Jackson- 
ville Division where the court schedules 
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initial evidentiary hearings. 

Rule 507 also provides that if a 
hearing is to be nonevidentiary, the 
movant must file an affidavit of indebt- 
edness, copies of any documents 
establishing secured status and the 
perfection of that status, and an ap- 
praisal or other evidence of value, 
together with an affidavit showing facts 
necessary to demonstrate the movant’s 
right to relief from the stay.2? The 
debtor or trustee must respond within 
10 days after the service of the motion 
or affidavit.24 

The Jacksonville Division conducts 
initial hearings as evidentiary hear- 
ings and does not conduct telephone 
hearings. The court does not recognize 
a default by the debtor and trustee 
when they do not appear at the eviden- 
tiary hearing, but instead requires the 
mortgagee to establish by evidence a 
prima facie case of entitlement to relief 
from the stay or adequate protection. 

In Ch. 7 cases, the Jacksonville Divi- 
sion requires the mortgagee to present 
evidence of lack of equity even if the 
debtor has claimed the property ex- 
empt, does not appear in opposition to 
the motion, and has filed schedules 
showing no equity in the property. 
Likewise, if the debtor no longer has 
any interest in the property by not 
having claimed it as exempt and the 
trustee consents to relief from the stay, 
the Jacksonville Division still requires 
the mortgagee to present evidence es- 
tablishing lack of equity, unless the 
mortgagee obtains the consent of the 
debtor to the motion. 

The court’s failure to implement the 
default concept is made worse by its 
refusal to consider the value set out 
by the debtor in schedules to support 
a showing of lack of equity.2° The 
mortgagee, however, might offer a re- 
cent appraisal without testimony as 
well as a copy of the current property 
tax assessment as evidence of value, 
together with an affidavit of indebted- 
ness. The court will admit these 
documents unless there is an objec- 
tion.26 

In Ch. 13 bankruptcies, the Jackson- 
ville Division will not lift the stay or 
require the debtor to make post- 
petition mortgage payments directly 
to the mortgagee or trustee prior to 
confirmation, unless the debtor con- 
sents, even if the debtor does not appear 
in opposition to the motion to require 
adequate protection payments. 
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The court’s failure to implement the 
default concept gives an unfair advan- 
tage to the debtor. The debtor has the 
burden of proof on adequate protection. 
Consequently, the debtor’s failure to 
appear should result in an award of 
adequate protection to the mortgagee, 
if not termination of the stay, even 
without presentation of evidence by the 
mortgagee. Under the Jacksonville pro- 
cedure, however, the debtor can simply 
refuse to consent and continue to use 
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the property without payment until 
the confirmation hearing, unless the 
mortgagee incurs the expense of prov- 
ing that it is not adequately protected. 

Unless the court changes its proce- 
dure, the only reasonable solution for 
the mortgagee is to attempt to get the 
debtor to consent to an adequate pro- 
tection order. Such a consent order 
should require the debtor to make 
post-petition payments directly to the 
mortgagee, with a provision for the ex 
parte termination of the stay upon the 
filing of an affidavit of noncompliance 
by the mortgage company should the 
debtor fail to make payment. The order 
must contain some provision for notice 
to the debtor and opportunity to cure 
any default.27 

The Orlando Division does not con- 
duct telephone hearings. The Orlando 
Division schedules a preliminary 
nonevidentiary hearing of a motion 
for relief from stay which is heard 
before a clerk of the court by way of its 
Order Scheduling Preliminary Stay 
Hearing and Establishing Stay Litiga- 
tion Procedure. The order sets out the 
procedures, which are summarized be- 
low, by which the court will dispose of 
the motion for relief. Failure of the 
debtor or trustee to appear constitutes 
a default, and the court will enter an 
order terminating the stay. A proposed 
order should be taken to the prelimi- 
nary hearing, as the debtor and trustee 
most often do not appear. 

If the mortgagee can obtain the con- 
sents of the debtor and the trustee 
prior to the hearing, however, the con- 
sents together with a proposed order 
can be submitted to the court, and 
attendance at the hearing is not neces- 
sary. The preliminary hearing will be 
canceled only if both consents are filed 
by 4:30 p.m. on the Thursday before 
the preliminary hearing. The court 
requires attendance at the hearing 
unless both consents are obtained, re- 
gardless of whether the property is 
claimed exempt. If the parties announce 
at the preliminary hearing that the 
motion is contested, the court will 
schedule the motion for final, eviden- 
tiary hearing. The trustee or debtor, 
as appropriate, must serve and file an 
answer to the motion not later than 
five days after the preliminary hear- 
ing. 

In Ch. 13 bankruptcies, the Orlando 
Division enters its Order Establishing 
Duties of Debtor, Ordering Debtor’s 


Compliance, Permitting Use of Prop- 
erty, Allowing Administrative Ex- 
penses, and Ordering Adequate 
Protection Payments as a matter of 
course upon the filing of the case.?8 
This order permits the debtor to use 
property of the estate, including the 
homestead.?9 The following procedures 
are taken from this standard order. 

The order provides adequate protec- 
tion to secured creditors as a condition 
of the debtor’s use of estate property 
pending confirmation of a plan. The 
debtor must file a plan within 15 days 
of filing the bankruptcy and make all 
plan payments as proposed, including 
current mortgage payments. All pay- 
ments on secured debts are allowed as 
costs and expenses of preserving the 
estate under §503, Bankruptcy Code. 
The debtor makes these payments to 
the trustee. 

The trustee accumulates the pay- 
ments and holds them in trust. The 
trustee disburses the accumulated 
funds to secured creditors on the earli- 
est of confirmation of a plan, denial of 
confirmation of a plan and dismissal 
of the case, or conversion of the case 
to another chapter of the Bankruptcy 
Code.*° 

If the debtor fails to make the pay- 
ments to the trustee, the court will 
dismiss the case upon the trustee’s 
motion without further hearing or no- 
tice.5! To avoid dismissal of the case, 
the debtor must cure the deficiency 
within 11 days after service of the 
trustee’s motion, or appear personally 
at the office of the clerk to request an 
evidentiary hearing on the motion. 

Thus, in an Orlando Ch. 13 bank- 
ruptcy, the mortgagee needs only to file 
a notice of appearance and monitor the 
progress of the bankruptcy. A motion 
for relief from stay is generally a point- 
less effort, unless the debtor has in 
some way abused the bankruptcy pro- 
cess, is not maintaining the property, 
or is not making tax or insurance 
payments. 

The Tampa Division does not con- 
duct telephone hearings. The Tampa 
Division is the only court that requires, 
in Ch. 7 cases, that an affidavit of 
indebtedness supporting the motion for 
relief from the automatic stay be filed 
with the motion.32 Motions for relief 
from stay in Ch. 7 cases in Tampa 
must also state whether the property 
is exempt and whether the trustee has 
abandoned the property.*° 


Upon the filing of a motion for relief 
from stay in a Ch. 7 bankruptcy, the 
Tampa Division enters an order direct- 
ing the debtor and the trustee to file 
written responses within 10 days of the 
order, without regard to whether the 
property is claimed exempt.*4 Failure 
to file a response, as most often occurs, 
constitutes a default, and the court 
will terminate the stay without hear- 
ing at the end of the 10-day period. A 
proposed order should be submitted 
with the motion or once the 10-day 
period expires. 

The Tampa Division sets all motions 
for relief from stay in Ch. 13 bankrupt- 
cies for preliminary hearing. If the 
preliminary hearing indicates that 
there are genuine issues of material 
fact, the court will schedule a final 
evidentiary hearing. 

As a matter of practice, whether at 
the preliminary hearing or the final 
hearing, the court will terminate the 
stay for post-petition mortgage arrear- 
ages only upon consent of the debtor. 
Otherwise, the court will permit the 
debtor to cure post-petition monthly 
mortgage arrearages by combining a 
partial monthly payment with the regu- 
lar post-petition payment until the post- 
petition arrearages are cured. In cases 
in which the debtor is in default by a 
substantial number of post-petition pay- 
ments, however, the court may order 
a date-certain deadline, typically 30 
days, within which the debtor must 
cure all post-petition arrearages. Pre- 
petition arrearages, of course, are cured 
under the plan. 


The court’s standard adequate pro- 
tection order also permits the 
mortgagee to inspect the property upon 
24 hours’ notice, and requires the debtor 
to provide the mortgagee with a copy 
of the hazard insurance policy on the 
property. 

If the debtor fails to comply with any 
provision of the adequate protection 
order, including the payment provi- 
sion, the court will terminate the 
automatic stay without further notice 
or hearing after the mortgagee gives 
telephonic notice of default to the 
debtor’s attorney and gives the debtor 
48 hours within which to cure the 
default. 
¢ Southern District 

There are three bankruptcy judges 
in the Southern District, and each has 
his own procedures. 

Judge Cristol provides written proce- 
dures on motions for relief from the 
automatic stay. He conducts initial 
hearings as evidentiary hearings, and 
does permit participation by telephone. 
The following are taken from Judge 
Cristol’s written procedures. 

Judge Cristol requires the mortga- 
gee’s attorney to file a Notice of Filing 
of Motion for Relief from Stay. Upon 
filing the motion, the mortgagee must 
serve copies of the motion, the notice, 
and a copy of Judge Cristol’s Hearing 
Procedures for Stay Relief on all par- 
ties of interest. 

The Notice of Filing of Motion for 
Stay Relief contains the following lan- 
guage: 

The creditor’s purpose in filing this Motion 


for Relief from Stay is to OBTAIN PERMIS- 
SION TO START OR CONTINUE THE 
ACTION DESCRIBED IN THE MOTION. 
UNLESS A RESPONSE IN WRITING OB- 
JECTING TO THE GRANTING OF STAY 
RELIEF AND REQUESTING A HEARING 
IS FILED WITH THE COURT AND A 
COPY DELIVERED TO THE PERSON 
SIGNING THIS NOTICE WITHIN TEN 
DAYS (10) DAYS, FROM THE DATE OF 
YOUR RECEIPT OF THIS NOTICE, AN 
EX PARTE ORDER WILL BE ENTERED 
GRANTING THE MOTION WITHOUT FUR- 
THER HEARING BEFORE THE COURT. 


This language implements the de- 
fault concept and eliminates the need 
for hearings on most motions for relief 
from stay. 

Judge Cristol also requires the mort- 
gagee to contact the debtor, the debtor 
in possession or debtor’s attorney, and 
the trustee or trustee’s attorney before 
filing the motion to determine if any 
of them contest the motion. If not, the 
motion shall be submitted as agreed 
or stipulated together with an order 
granting relief. If the motion is agreed 
or stipulated and is so marked, it can 
be submitted without a filing fee, and 
the order granting relief will be en- 
tered at once. 

If the debtor or trustee contests the 
motion, the attorneys must meet two 
business days before the hearing date. 
Each must disclose all documents and 
exhibits to be introduced at the hear- 
ing, including any appraisals the 
mortgagee intends to use. In addition, 
witness lists (including a brief sum- 
mary of testimony) must be exchanged. 
Any party intending to use an expert 
valuation witness must make the ex- 
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pert available for deposition at least 
two business days before the hearing. 
Otherwise, the appraisal and witnesses 
cannot be used at the hearing. 

Judge Cristol also requires the mort- 
gagee to prepare a prehearing 
stipulation stating the uncontested 
facts, as well as contested issues and 
facts to be tried. This stipulation is to 
be read into evidence. All discovery 
must be completed two business days 
before the hearing, except depositions 
of out-of-town witnesses which may be 
taken in Miami the day before the 
hearing. 

The attorney must bring to the hear- 
ing an exhibit list, a witness list, the 
stipulation, a concise statement of both 
the factual basis and statutory basis 
for stay relief. 

If the motion is settled before hear- 
ing, the attorneys must deliver an 
agreed order to the calendar clerk be- 
fore the hearing or be prepared to 
proceed with the hearing. 

Judge Mark does not have written 
procedures. He requires live testimony 
rather than testimony by affidavit. The 
initial hearing is evidentiary, and the 
court will reschedule only if there is 
not sufficient time to hear the testi- 
mony. Judge Mark conducts telephone 
hearings for out-of-town counsel but 
not for local counsel. 

Judge Mark implements the concept 
of default and will generally grant a 
motion for relief from stay if neither 
the debtor nor the trustee appears in 
opposition. The mortgagee, however, 
should be prepared to present a prima 
facie case of lack of equity if the debtor 
or trustee appears in opposition or if 
the judge has questions. 

It is possible that Judge Mark will 
accept an affidavit of indebtedness or 
value if no objection is made. Judge 
Mark will consider the value set out 
in the debtor’s schedules on the ques- 
tion of lack of equity. Finally, Judge 
Mark encourages attorneys to bring 
proposed orders to the hearing. 

Judge Weaver conducts the initial 
hearing as an evidentiary hearing. He 
does not use the default concept in that 
he requires the mortgagee to prove a 
prima facie case of lack of equity even 
if neither the debtor nor the trustee 
appears. Judge Weaver requires that 
an appraiser and a witness on indebt- 
edness be present even if the debtor 
and trustee do not appear, but he may 
not require their testimony. He might 


accept the representation of the attor- 
ney as to their testimony in order to 
shorten the time of the hearing. Judge 
Weaver will admit into evidence the 
debtor’s statement of value in the sched- 
ules and accord it appropriate weight. 

Judge Weaver’s failure to use the 
default concept does not create the 
problem as the one that the Jackson- 
ville division does in that the 
confirmation process on Ch. 13 bank- 
ruptcies is much shorter in the 
Southern District than in the Jackson- 
ville Division. Therefore, the “free rent” 
that the debtor might enjoy during the 
process lasts for a much shorter period 
of time. 

Judge Weaver permits telephone hear- 
ings only in emergencies. 


Default 

The Florida bankruptcy courts can 
improve their efficiency by incor- 
porating the default concept in 
their procedures on motions for relief 
from stay and by standardizing the 
procedures among the courts. The 
courts can properly incorporate the 
default concept because the bankruptcy 
rules, which govern procedures in re- 
questing relief from the automatic stay, 
recognize the default concept. 

Bankruptcy Rule 9014 provides that 
reasonable notice and opportunity for 
hearing shall be afforded the debtor 
and the trustee. The rule states that 
no response to a motion is required 
unless the court orders an answer. The 
failure to file a required answer consti- 
tutes a default. 

Bankruptcy Rule 9014 also provides 
that Bankruptcy Rule 7055 and hence 
Federal Rule of Civil Procedure 55 
apply to motions for relief from stay. 
Federal Rule of Civil Procedure 55 
relates to default and provides that 
“[w]hen a party against whom a judg- 
ment for affirmative relief is sought 
has failed to .. . defend as provided 
by these rules and that fact is made to 
appear by affidavit or otherwise, the 
clerk shall enter the party’s default.” 
Rule 55 goes on to provide that the 
clerk may enter judgment for a sum 
certain, “if the defendant has been 
defaulted for failure to appear... .” 

The debtor or trustee’s failure to 
appear at the hearing on the motion 
for relief from stay or failure to file a 
response to the motion as directed by 
the court constitutes a default.*5 The 
default admits all the allegations of the 
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motion.36 Therefore, if the debtor and 
the trustee do not appear either in 
person or by written response in oppo- 
sition to the motion, the court should 
not require the mortgagee to prove a 
prima facie case for relief but should 
grant the motion by default. 


Conclusion 

The caseload of Florida bankruptcy 
courts is extraordinary. Their need for 
efficiency and fairness should dictate 
the procedure used on motions for 
relief from stay. In Ch. 7 cases, the 
procedures of both the Tampa Division 
and Judge Cristol in the Southern 
District are efficient, correct, and fair 
to all parties. If neither the debtor nor 
the trustee timely file a written re- 
sponse, the courts enter orders 
terminating the stay without further 
notice or hearing. In effect, by failing 
to defend, the debtor and trustee have 
admitted the allegations of the motions 
and the courts’ orders are default judg- 
ments. 

In Ch. 13 cases, the procedure of the 
Orlando Division in automatically en- 
tering an adequate protection order 
upon the filing of the case eliminates 
the need for stay litigation. The proce- 
dure of the Orlando Division is fair to 
the debtor because it permits the debtor 
to retain the homestead. It is also fair 
to the mortgagee in that it requires the 
debtor to make the regular monthly 
mortgage payments and does not per- 
mit the debtor to obtain “free rent” 
through the bankruptcy process. 

The Orlando procedure should be 
modified, however, to require the debtor 
to make regular post-petition monthly 
payments to the mortgagee either di- 
rectly or through the trustee, pending 
confirmation, conversion, or dismissal. 
Otherwise, the mortgagee loses the use 
of its money which the trustee holds 
pending confirmation, conversion, or 
dismissal, but eventually releases to 
the mortgagee without interest upon 
confirmation, conversion, or dismissal.7] 

111 U.S.C. §362 (1991). 

?There are presently one bankruptcy 
judge in the Northern District of Florida, 
one in the Jacksonville Division of the 
Middle District, one in the Orlando Divi- 
sion of the Middle District, two judges in 
the Tampa Division, and three judges in the 
Southern District of Florida. 

311 U.S.C. §362(c) (1991). 

4 Id. at §362(d)(1), (2). Legislative history 
provides that the requirement that the 


property not be necessary to an effective 
reorganization is intended to solve the prob- 


lil 


lem of real property mortgage foreclosures 
when the bankruptcy petition is filed on the 
eve of foreclosure. House Rep. No. 95-395, 
95th Cong., 1st Sess. 344 (1977); cf. S. Rep. 
No. 95-989, 95th Cong., 2d Sess. 53-55 
(1978). 

511 U.S.C. §362(g)(1) (1991). 

6 Id. at §362(g)(2). 

7 Id. §362(e) (1991). 

8 Id. 

9 Td. 

10 Td. 

11In re Tudor Motor Lodge Associates, 
Limited Partnership, 102 B.R. 936, 954 
(D.N.J. 1989); In re Chevy Devco, 78 B.R. 
585, 588 (C.D. Calif. 1987); 2 CoLLizr on 
Bankruptcy 9362.07 (15th ed. 1992). 

1211 U.S.C. §361(1) (1991). 

13 In re Monnier Brothers, 755 F.2d 1336 
(8th Cir. 1985); In re Mellor, 734 F.2d 1396 
(9th Cir. 1984). 2 CoLLieR on BaNnkRUPTCY 
1362.07 (15th ed. 1992). In addition, the 
code allows for providing an indubitable 
equivalent, or providing an additional or 
replacement lien to the extent that the stay 
results in a decrease in the value of the 
mortgagee’s interest in the property. 11 
U.S.C. §361(2), (3) (1991). 

14 See In re Arriens, 25 B.R. 79 (D. Ore. 
1982); In re Stuart Motel, Inc., 8 B.R. 50, 
52 (S.D. Fla. 1980). 

15Jn re Phelia Associates, Inc., 17 B.R. 
66, 69 (W.D. Ky. 1981); In re Epps, 2 B.R. 
737 (S.D. N.Y. 1980), citing 2 CoLuieR on 
Bankruptcy 1362.07 (15th ed. 1992). 

16 This law firm represents mortgage com- 
panies which most often have central offices 
located out of Florida and which retain a 
few Florida attorneys to handle foreclosures 
and related matters throughout the state. 

17 Local Loan Co. v. Hunt, 292 U.S. 234, 
243-45 (1934); In re DeLisle, 125 B.R. 310, 
312 (M.D. Fla. 1991). 

18 See the discussion of default in this 
article. 

19 F.g., Dundee Cement Co. v. Howard 
Pipe & Concrete Products, Inc., 722 F.2d 
1319, 1323 (7th Cir. 1983). 

20In re John P. Hale, 128 B.R. 310 (N.D. 
Fla. 1991). 

21 These documents must be filed with the 
motion or within five days of filing the 
motion. Rule 507B, Local Rules for the U.S. 
Bankruptcy Court for the Northern District 
of Florida. 

22 Id. at Rule 507C. The mortgagee may 
inspect the property upon reasonable notice 
of not less than five days. Id. at Rule 507H. 

23 These documents must be filed with the 
motion or within five days of filing the 
motion. Rule 507(b), Local Rules of the U.S. 
Bankruptcy Court for the Middle District 
of Florida. The Tampa Division is the only 
court in which the clerk will automatically 
deny the motion without prejudice if it is 
filed without an accompanying affidavit. 
However, this may be because the Tampa 
Division employs the default concept. 

24 Rule 507(d), Local Rules of the U.S. 
Bankruptcy Court for the Middle District 
of Florida. 

25This position of the court appears to 
be contrary to the Jaw. An owner is compe- 
tent to testify to the value of real estate. 
E.g., Joe T. Dehmer Distributors, Inc. v. 


Temple, 826 F.2d 1463 (5th Cir. 1987). A 
debtor makes bankruptcy schedules under 
oath, and it is reasonable to expect that a 
debtor has some idea of the market for the 
debtor’s residence. 

26 This representation is based upon an 
interview with an attorney who practices 
before the court. Federal Rule of Evidence 
103(a)(1) provides that trial court error may 
not be predicated upon a ruling admitting 
evidence unless the complaining party timely 
objected to its admission. 

27 The order might provide: “Should the 
debtor default in any of his obligations 
under this order, including the payment 
obligations, the attorney for the mortgagee 
shall provide telephonic notice of the default 
to the debtor’s attorney. If the debtor does 
not cure the default within forty-eight hours 
of the telephonic notice, this court will 
terminate the stay ex parte upon the mort- 
gagee’s filing of an affidavit of default and 
of notice.” 

28 Paragraph 10 of the order provides that 
any party in interest may object to any 
provision of the order within 20 days of 
service of the order on the interested party. 

29The standard adequate protection or- 
der from the Orlando Division states in 
pertinent part: 

“8. Debtor’s use of property of the estate. 
Unless otherwise ordered by the court and 
pending confirmation of a plan, the debtor 
may use, in the ordinary course of the use 
intended by the debtor and the secured 
creditor when making the agreement that 
created the security interest, all property 
of the estate that is subject to a security 
interest held by a secured creditor. 

“9. Adequate protection for secured credi- 
tors. As a condition of the use, pending 
confirmation of a plan, of property of the 
estate that is subject to a security interest 
held by a secured creditor, the debtor shal] 
provide the following which, taken collec- 
tively, shall constitute adequate protection 
to each such creditor: 

“(a) The debtor shall file a plan as re- 
quired by paragraph 5. 

“(b) The debtor shall make all payments 
to the Chapter 13 standing trustee proposed 
by the plan or an amended plan as required 
by paragraph 7. 

“(c) All payments on secured debts to 
secured creditors proposed in the plan or 
any amended plan filed in the case are 
allowed as costs and expenses of preserving 
the estate within the meaning of Section 
503(b)(1)(A) of the Bankruptcy Code. 

“(d) The payments to secured creditors 
described in subparagraph (c) above shall 
be accumulated and held in trust for the 
benefit of the respective secured creditors 
by the Chapter 13 standing trustee from the 
funds paid to the trustee by the debtor as 
required by subparagraph (b) above when 
made by the debtor. The trustee shall then 
disburse the accumulated trust funds to the 
respective secured creditors upon the occur- 
rence of the first of the following events: 

“(1) confirmation of a plan; 

“(2) denial of confirmation of a plan and 
dismissal of the case; or 

“(3) notwithstanding the provisions of 
Section 726(b), conversion of the case to a 


case under another chapter of the Bank- 
ruptcy Code. 

“(e) All funds held by the Chapter 13 
standing trustee because of payments by 
the debtor as required by subparagraph (b) 
above, other than those described in sub- 
paragraph (c) above (which shall be 
disbursed as provided in subparagraph (d) 
above), shall be disbursed by the trustee in 
accordance with the provisions of Section 
1326 of the Bankruptcy Code.” 

30 As a form of adequate protection, the 
court’s order should require the trustee to 
transmit payments to the mortgage com- 
pany upon receipt. The court bases the 
failure to do so upon §1326, Bankruptcy 
Code, which states that the trustee shall 
distribute such payments at the time of 
confirmation or denial of confirmation. Nev- 
ertheless, the court’s order states that the 
payments are adequate protection. Section 
361 provides that adequate protection may 
consist of requiring a payment to the se- 
cured creditor. It does not condition the 
payment upon confirmation. 

31As a further improvement of the 
Orlando procedure, the order should provide 
that any interested party, including the 
mortgagee, may move for dismissal if the 
debtor fails to make the required payments. 

32 Memorandum, Procedures Concerning 
Stay Litigation in Chapter 7 Cases, U.S. 
Bankruptcy Court, Middle District of Flor- 
ida, Tampa Division, dated January 17, 
1989 (revised January 15, 1991). 

34 Rule 507(c), Local Rules of the U.S. 
Bankruptcy Court for the Middle District 
of Florida. 

35 See In re Alvarez, 101 B.R. 176, 177 
(9th Cir. 1989). 

36 F.g., Dundee Cement Co. v. Howard 
Pipe & Concrete Products, Inc., 722 F.2d 
1319, 1323 (7th Cir. 1983). 
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he free exercise clause of the First Amendment 

is intended to prevent government from burden- 

ing, inhibiting, or disabling the exercise of 

religion.! Such attempts by government to regu- 
late religious practice historically have been subjected to 
strict judicial scrutiny. Sadly, this is no longer true. Today, 
the free exercise clause is a constitutional redundancy at 
best and a dead letter at worst. 

The modern history of free exercise jurisprudence began 
30 years ago when Adell Sherbert, a Seventh-Day Advent- 
ist, was fired for refusing to work on Saturday. South 
Carolina denied her claim for unemployment compensation 
because she had refused “available suitable work,” even 
though that work would have required her to violate her 
Sabbath. In reviewing the case, the Supreme Court held 
that, when the state acts in a way that interferes with 
someone’s free exercise rights, it must justify that action 
by showing that it is pursuing a compelling state interest 
and that it had adopted the least restrictive means of doing 
so. Sherbert v. Verner, 374 U.S. 398 (1963). The Court wrote 
that “in this highly sensitive constitutional area, ‘only the 
gravest abuses, endangering paramount interests, give 
occasion for permissible limitation’” Id. at 406, quoting 
Thomas v. Collins, 323 U.S. 516, 5380 (1945). The Court 
went on to rule that the state had not demonstrated a 
compelling interest in the eligibility provisions of its 
unemployment compensation statute sufficient to justify a 
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denial of benefits to Mrs. Sherbert whose proffered employ- 
ment would have required her to break her Sabbath. 

In Wisconsin v. Yoder, 406 U.S. 205 (1972), the Old Order 
Amish objected to sending their children to school past the 
eighth grade. This ran headlong into Wisconsin’s compul- 
sory education laws that required school attendance until 
age 16. The Court noted that “only those interests of the 
highest order and those not otherwise served can overbal- 
ance legitimate claims to the free exercise of religion.” Id. 
at 215. The Court then ruled (6-1) that Wisconsin’s interest 
in universal education was not sufficiently compelling to 
trump a religiously based claim that forbade the continu- 
ance of formal education past the eighth grade. 

The Sherbert-Yoder test was followed and expanded in 
subsequent cases. The Court continued to require govern- 
ment to select the least restrictive means of achieving a 
compelling state interest.2 This tradition of strict scrutiny 
points up the fact that religious liberty, our first liberty, 
has enjoyed a preferred position in the panoply of constitu- 
tional rights and requires that government be put on a 
short leash when it tries to run roughshod over the dictates 
of conscience. 

On April 17, 1990, this all came to an end. The Supreme 
Court dropped a constitutional bombshell that all but 
destroyed the free exercise clause. The case, Employment 
Division v. Smith, 494 U.S. 872 (1990), started out rou- 
tinely. The plaintiffs were two drug rehabilitation coun- 
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selors from Oregon—Alfred Smith and 
Galen Black. As members of the Native 
American Church, they had ingested 
the hallucinogenic drug peyote as a 
sacramental substance in their wor- 
ship services. Their employment 
agreement prohibited drug use, and 
they were fired. When the state denied 
their claims for unemployment com- 
pensation, they sued, and the case 
eventually reached the Supreme Court. 

The Smith case did not receive that 
much attention at first. Most expected 
the Court to follow established pre- 
cedent and simply decide whether 
Oregon’s interest in fighting the drug 
war was sufficiently compelling to jus- 
tify burdening the free exercise rights 
of the Native Americans. Indeed, that 
was how the case was briefed and 
argued. The state of Oregon claimed 
that it did have a compelling interest 
in solving the drug problem. Smith and 
Black argued that, while it could pro- 
hibit drug use in general, Oregon did 
not have a compelling interest in 
preventing members of the Native 
American Church from ingesting pe- 
yote as an act of worship. They pointed 
out that: About half the states already 
exempted peyote use by the Native 
American Church; peyote had been 
used by Native Americans for religious 
purposes for centuries; and there was 
virtually no evidence of abuse of the 
drug. 

On that fateful day in April the 
Court shocked everyone, probably even 
the attorney general of Oregon. Nei- 
ther party had requested the Court to 
revisit the compelling interest doctrine. 
But, the Court, with Justice Scalia 
writing for the majority, did just that. 
Not only did it rule (6-3) against Black 
and Smith on the merits of the case 
(i.e., their firing was justified and the 
state could constitutionally deny them 
benefits), but the Court repudiated 
(5-4) the compelling interest doctrine 
and replaced it with a weakened “ra- 
tional basis” test. And, this was not 
just for the use of peyote but for 
virtually all free exercise cases. Con- 
ceding that their decision would operate 
to the detriment of minority religious 
practice, the Court concluded that this 
was simply an “unavoidable conse- 
quence of democratic government.” Id. 
at 890. Incredibly, Justice Scalia wrote 
that the compelling interest test was 
a “luxury” that we could no longer 
afford and opined that to continue this 


strict scrutiny of governmental action 
would be to court “anarchy” in our 
increasingly pluralistic society. Id. at 
888. 

Under this attenuated test, as long 
as a law is facially neutral and gener- 
ally applicable, government will almost 
always prevail—even if the law se- 
verely infringes upon the free exercise 
rights of individuals. There are two 
limited exceptions to the Smith rule. 
First, if a law targets a particular 
religious practice for discriminatory 
treatment (i.e., it is not facially neutral 
and generally applicable), then the 
compelling interest test will still apply. 
For example, Oregon could outlaw the 
use of peyote for everyone, including 
the Native Americans, and that law 
would be reviewed under the rational 
basis test. Only if Oregon permitted 
peyote use for everyone except the Na- 
tive Americans would the law have to 
survive strict scrutiny under the com- 
pelling interest test. Second, if 
government’s actions violate other con- 
stitutional rights in addition to free 
exercise (so-called “hybrid” cases), the 
Court will apply the compelling inter- 
est test. But when another constitu- 
tional right is implicated (such as free 
speech, free press, freedom of associa- 
tion), there is no need to file a free 
exercise claim because the claimant is 
already protected under those other 
provisions. Simply put, the Court rele- 
gated free exercise to a constitutional 
redundancy. 

Thus, it is only where government 
singles out religion for discriminatory 
treatment (something it rarely does) 
or when someone is already protected 
by another constitutional right (ren- 
dering the free exercise claim 
superfluous) that the compelling inter- 
est test will survive. When a free 
exercise claim is most needed—to chal- 
lenge a facially neutral, generally 
applicable law that infringes one’s re- 
ligious liberty — the free exercise clause 
is a dead letter. 

Within days of the decision, attor- 
neys for 20 religious and civil liberties 
groups along with 55 law professors 
joined in a petition for rehearing, ask- 
ing the Court to reconsider the 
potentially disastrous rule announced 
in Smith. The petition was summarily 
denied. Smith, 494 U.S. 913 (1990). 
Moreover, at the time Smith was de- 
cided, another free exercise case was 
pending before the Court. The Su- 
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preme Court of Minnesota had ruled 
that the Amish enjoyed a free exercise 
right to refuse to display flourescent 
orange triangular emblems on the rear 
of their horse-drawn buggies and that 
they could opt instead for less objec- 
tionable—but equally effective—silver 
reflecting tape. The ink was barely dry 
on the Smith decision when the Court 
remanded that case to the Minnesota 
Supreme Court to be reconsidered in 
light of Smith. Minnesota v. Hershber- 
ger, 495 U.S. 901 (1990). 

In the two and a half years since 
Smith was decided, it has been applied 
in about four dozen religious liberty 
cases around the country, in both state 
and federal courts. The sad, although 
not unexpected, fact is that the relig- 
ious claimant has lost almost every one 
of these cases. Smith’s precedential 
tentacles have strangled the free exer- 
cise not only of minority sects such as 
the Quakers, Hmongs, and Amish but 
also of mainline Episcopalians, Ortho- 
dox Jews, Roman Catholics, and 
Baptists. Eventually every religion will 
suffer. 


Here are a few examples of Smith’s 
disastrous effects: 

* Autopsy laws. The state medical 
examiner from Michigan ordered an 
autopsy on an Orthodox Jew’s son who 
was killed in an automobile accident. 
The Jewish parents alleged that per- 
forming the autopsy violated their 
religious convictions. The court held 
that the generally applicable autopsy 
law was reasonably related to a proper 
state interest and upheld it under 
Smith. Montgomery v. County of Clin- 
ton, 743 F. Supp. 1253 (W.D. Mich. 
1990). Similarly, a Rhode Island court 
“regretfully” dismissed a case in light 
of Smith’s new teachings which in- 
volved the Hmong religious objection 
to autopsy. Yang v. Sturner, 750 F. 
Supp. 558 (D.R.I. 1990). 

¢ Taxation. The Society of Friends 
objected to an IRS levy for taxes which 
two of its employees refused to pay 
because of their religious opposition to 
war. The court grudgingly ruled against 
the Friends, citing Smith. The court 
wrote: 

It is ironic that here in Pennsylvania, the 


woods to which Penn led the. . . Friends 
to enjoy the blessings of religious liberty, 
neither the constitution nor its Bill of Rights 
protects the policy of that society not to 
coerce or violate the consciences of its em- 
ployees and members with respect to their 
religious principles, or to act as an agent for 
our government in doing so. More than 300 
years after the founding of Pennsylvania 

. . it would be a “constitutional anomaly” 
to the Supreme Court [citing Smith] if the 
Friends . . . were allowed to respect deci- 
sions of their employees-members bearing 
witness to their faith. 


U.S. v. Philadelphia Yearly Meeting, 
753 F. Supp. 1300, 1306 (E.D. Pa. 
1990). 

¢ Prisoners’ rights. A Muslim inmate 
sued prison officials, objecting to their 
practice of serving meals containing 
pork. The federal circuit court of appeal 
reversed the trial court’s dismissal and 
remanded the case for further proceed- 
ings, noting that Smith “cut back 
possibly to minute dimensions the doc- 
trine that requires government to 
accommodate ... minority religious 
practices.” Hunafa v. Murphy, 907 F.2d 
46, 48 (7th Cir. 1990). In Friend uv. 
Kolodzieczak, 923 F.2d 126 (9th Cir. 
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1991), a prisoner challenged a ban on 
possession of rosaries and scapulars. 
The court analyzed the case under the 
reasonableness test and denied the free 
exercise claim. 

¢ Zoning. In Cornerstone Bible 
Church v. City of Hastings, 948 F.2d 
464 (8th Cir. 1991), the church sued 
the city, claiming that a zoning ordi- 
nance (excluding churches from 
commercial and industrial zones) vio- 
lated the church’s free exercise rights. 
The trial court ruled for the city, citing 
Smith. The court of appeals affirmed, 
and the case later settled. In Elsaesser 
v. Hamilton, 61 Ohio App. 3d 641, 573 
N.E. 2d 733 (Ohio App. 1990), a home- 
owner sought to enjoin the enforcement 
of a setback requirement which pre- 
vented her from erecting a cross in her 
front yard. Citing Smith, the court 
denied the religious claim because the 
ordinance was a neutral law of general 
applicability and was reasonable. 

¢ Landmarking laws. In First Cove- 
nant Church v. City of Seattle, 114 
Wash. 2d 392, 789 P.2d 1352 (1990), 
the Washington Supreme Court ruled 
that the Seattle Landmark Preserva- 
tion Ordinance as applied to churches 
violated the free exercise clause. Since 
the case was decided before Smith, the 
court applied the compelling interest 
test. The Supreme Court, however, 
granted review, vacated the judgment 
and remanded it to the Supreme Court 
of Washington for further considera- 
tion in light of Smith (1991). And, in 
St. Bartholomew’s Church v. City of 
New York, 914 F.2d 348 (2d Cir. 1990), 
the Second Circuit ruled against the 
church’s free exercise arguments in 
response to the application of a land- 
marking ordinance to buildings owned 
by the church. The court relied heavily 


on Smith, and the Supreme Court 
declined to review the case. 

The damage caused by Smith contin- 
ues to mount.’ The Supreme Court has 
granted certiorari in a Florida case 
that presents it with an opportunity 
to revisit the Smith rule or at least to 
define the parameters of Smith in a 
way friendly to free exercise. The case 
involves the Santeria religion. Church 
of Lukumi Babalu Aye v. City of Hia- 
leah, 723 F. Supp. 1467 (S.D. Fla. 
1990), aff'd, case no. 90-5176 (11th Cir. 
1991), cert. granted, March 23, 1992.4 
The practice of Santeria requires the 
ritual sacrifice of animals. The city of 
Hialeah passed ordinances prohibiting 
animal sacrifice for religious reasons, 
but the killing of animals is still al- 
lowed for other reasons and purposes 
(e.g., sport, food, research, pest control, 
etc.). 

This case will provide the Court its 
first opportunity to review a law that 
appears to fall within the first excep- 
tion to the Smith rule. The ordinances 
are not facially neutral and generally 
applicable; they target a religious prac- 
tice for discriminatory treatment. Thus, 
even under the Smith doctrine these 
ordinances deserve strict scrutiny un- 
der the compelling interest test. The 
Supreme Court should take this oppor- 
tunity to recede from Smith altogether 
and restore the compelling interest 
doctrine but, if not, at least should 
interpret the first exception expan- 
sively and require government to 
demonstrate a compelling interest. 

Those who cherish religious liberty 
must continue to bring free exercise 
cases to the Supreme Court and argue 
that Smith should be overruled. They 
must continue to urge the expansive 
application of the exceptions which 


even the Smith rule provides. They 
must continue to file cases in state 
courts seeking protections under more 
munificent state constitutional provi- 
sions. But, the most fruitful avenue to 
pursue for relief is federal legislation 
to restore the compelling interest doc- 
trine to free exercise jurisprudence 
across the board. 

There is now pending in the House 
of Representatives a bill known as the 
Religious Freedom Restoration Act 
(H.R. 2797), introduced and primarily 
sponsored by Stephen Solarz (D-NY). 
RFRA would not legalize peyote or 
advance or inhibit anyone’s particular 
religious practice or agenda. It would 
simply restore the compelling interest 
test in the Sherbert-Yoder tradition for 
everyone. The bill does not purport to 
overrule Smith. Rather it seeks to 
create a statutory right when the Court 
has declined to recognize a constitu- 
tional right.® 

It is in large measure precisely be- 
cause the bill does not promote any 
particular religious practice or belief 
that it has attracted such wide-ranging 
support. There are presently nearly 
200 bipartisan cosponsors in the House. 
A companion bill has been introduced 
in the Senate by Senators Kennedy 
and Hatch and 25 other cosponsors, 
including Senator Bob Graham. (S. 
2969).6 

What is even more amazing is the 
unprecedented alliance of more than 
50 religious and civil liberties groups 
that are working together to pass RFRA 
despite their deep differences in theol- 
ogy, politics, and church-state philoso- 
phy. They include People for the 
American Way and Concerned Women 
for America, the American Civil Liber- 
ties Union and the Traditional Values 
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Coalition, National Council of Churches 
and the National Association of Evan- 
gelicals, 10 Jewish groups from 
Orthodox to Reformed, and the Ameri- 
can Muslim Council. All of these groups 
have put aside their theological and 
political disagreements and their for- 
mer weapons of warfare to join hands 
in an effort to promote something 
greater than any of them—religious 
liberty for all of them. 

Some have hesitated to embrace 
RFRA wholeheartedly, fearing that it 
would open the floodgates for religious 
claims and litigation. This would not 
happen any more than the floodgates 
gushed before Smith. Restoration would 
not ensure the victory for religious 
liberty in every case or allow groups 
to baptize licentious conduct or anti- 
social behavior in religious language 
in an effort to bootleg some free exer- 
cise benefits. The bill would simply 
restore what was there before: a play- 
ing field tilted slightly in favor of free 
exercise of religion with the burden 
placed on government to demonstrate 
a compelling interest to override it. 

Indeed, even before Smith, free exer- 
cise was not accorded massive 
protection. More cases were lost than 
won and some should have been lost. 
Notwithstanding victories in Sherbert 
and Yoder, there are many in which 
government prevailed.’ There were 
even a couple of special areas in which 
the compelling interest test had al- 
ready been whittled away. These 
involved military and prison regula- 
tions in which the Court has long been 
more deferential toward government 
than in free exercise review of similar 
laws affecting civilian society.8 More- 
over, the Court ruled in two cases that 
the way government manages its own 
property and affairs does not burden 
one’s exercise of religion.? 

So, even under a restored compelling 
interest test, free exercise claimants 
will continue to lose cases; but if it is 
not restored, they will lose nearly every 
case. 

Unfortunately, one major player on 
the religio-political scene is absent from 
the RFRA coalition: the U.S. Catholic 
Conference. The USCC has long in- 
sisted upon three specific exemptions 
to the restoration concept. It wants to 
carve out of RFRA the right of persons 
to challenge: a) the tax-exempt status 
of other persons; b) the use or disposi- 
tion of government funds for religious 
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purposes; and c) any limitation or re- 
striction on abortion or on access to 
abortion services.!® 

This approach is misguided. These 
exemptions are unfair, perhaps uncon- 
stitutional, unnecessary, and certainly 
impolitic. 

First, they are unfair and belie the 
across-the-board restoration principle 
upon which the RFRA coalition was 
originally based and the bill was intro- 
duced. The idea was and always has 


been to restore everyone’s right to 
heightened protection without endors- 
ing or excluding any particular claim. 
This is the only fair thing to do. Sin- 
gling out ahead of time certain religious 
claims that will not receive protection 
itself targets religious practices— 
which even Smith condemns—and may 
violate the establishment clause.!! 
These exemptions are also unneces- 
sary. As to the first exemption, a private 
citizen does not now have standing to 


challenge a group’s tax-exempt status. !? 
Only the IRS can do that. As to the 
second proposed exemption, there is 
no standing to challenge the expendi- 
ture of tax dollars for religious purposes 
under the free exercise clause. Litiga- 
tion over these kinds of funding 
schemes has always been conducted 
under the establishment clause, which 
is unaffected by RFRA.!3 RFRA itself 
incorporates the general rules of stand- 
ing under Art. III of the Constitution. 


Similarly, a carve-out for abortion is 
unnecessary. Even before the Smith 
decision, religiously motivated claims 
for an abortion had been unsuccess- 
ful.!4 The bill does not even mention 
abortion, and there is no reason to 
think that restoring the standard that 
was applied before Smith would net 
any different results. If anything, the 
opposite is true as the federal judiciary 
becomes increasingly conservative. 
Moreover, if Roe v. Wade is not over- 
turned, there is no need for a relig- 
iously based claim to abortion because 
a claimant already has a privacy right 
and due process argument. If Roe is 
overturned, the most likely basis for it 
will be the finding of a “compelling 
interest” in the life of the unborn. If 
that interest is sufficiently compelling 
under the Constitution, then it is 
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equally compelling under RFRA, and 
laws prohibiting abortion would, in all 
likelihood, be enforceable. Besides, it 
strains credulity to think that any 
court that overrules Roe would then 
allow abortions under a free exercise 
claim. The fact that so many pro-life 
groups—Christian Legal Society, South- 
ern Baptist Convention, Coalitions for 
America, National Association of Evan- 
gelicals—are supporting RFRA should 
allay any fear that the bill would do 
any harm to the pro-life cause. 

Finally, these exemptions are impoli- 
tic. Again, the only reason that the bill 
has such broad and wide-ranging sup- 
port is that the supporting groups have 
agreed to stick by the principle of 
restoration and not load the bill down 
with parochial interests.!5 Should any 
one of the three claimed exemptions 
become a part of RFRA, it would splin- 
ter the coalition and spell doom for the 
legislation. The real beauty of RFRA 
is that it fastidiously refrains from 
taking any position on substantive is- 
sues that might burst the consensus. 

RFRA is an extremely important 
bill—maybe the most critical piece of 
legislation affecting religious liberty 
of our generation. To insist upon the 
inclusion of specific issues at the ex- 
pense of the bill’s passage is to hold 
religious liberty hostage to divisive and 
controversial issues which can be dealt 
with by separate legislation. 

Last year we observed the bicenten- 
nial of the ratification of the Bill of 
Rights. How ironic it is that, instead 
of celebrating the vitality of the free 
exercise clause, we are mourning its 
demise. Our “first liberty” is not only 
no longer first, it is barely a liberty. 
Smith must be reversed and, in the 


meantime, RFRA must be passed. The 
time has come to proclaim clearly that 
religious liberty is not a luxury we can 
ill afford—it is a right we can ill afford 
to live without.9 


1 The first 16 words in the Bill of Rights 
provide, “Congress shall make no law re- 
specting an establishment of religion or 
prohibiting the free exercise thereof.” The 
free exercise clause’s counterpart, the estab- 
lishment clause, prevents government from 
advancing, promoting, or endorsing relig- 
ion. These two clauses seek to protect 
religious liberty—our “first liberty.” See, 
Miter, THE First Liserty (1988). When 
taken together, the religion clauses are 
intended to ensure that government re- 
mains “benevolently neutral” toward 
religion. Walz v. Tax Commission, 397 U.S. 
664, 669 (1970). 

2 E.g., Thomas v. Review Board, 450 
U.S. 707 (1981); Hobbie v. Unemployment 
Appeals Commission of Florida, 480 U.S. 
136 (1987); Frazee v. Illinois Department 
of Employment Security, 489 U.S. 829 
(1989). 

3 Several state courts in Massachusetts, 
Minnesota, and California have circum- 
vented Smith and ruled in favor of the free 
exercise claimant under the religion clause 
of their state constitution. Society of Jesus 
v. Boston Landmarks Commission, 409 
Mass. 38, 564 N.E. 2d 571 (1990); Cooper 
v. French, 460 N.W. 2d 2 (Minn. 1990); 
Minnesota v. Hershberger, 462 N.W. 2d 393 
(Minn. 1990); Donahue v. Fair Employment 
and Housing Commission, 2 Cal. Rptr. 2d 
32 (Cal. App. 2d 1991). In Rupert v. City of 
Portland, 605 A.2d 63 (Me. 1992), the Su- 
preme Court of Maine applied strict scrutiny 
under its constitution, but ruled against the 
religious claimant. 

4 Santeria has its historical origins in 
western Africa, was transported to Cuba 
and the West Indies with the migration of 
slaves, and then to south Florida more 
recently. 

5 The Bill of Rights sets a floor for our 
civil liberties; it does not erect a ceiling. It 
is entirely appropriate for legislative bodies 
to extend greater freedom than the Consti- 
tution is interpreted to afford. Congress has 


plenary power to bind the states in this 
regard under §5 of the 14th Amendment. 
Metro Broadcasting, Inc. v. Federal Com- 
munications Commission, 494 U.S. 1024 
(1990); Katzenbach v. Morgan, 384 U.S. 641 
(1966). 

6 In the waning days of the 102nd Con- 
gress, the House Judiciary Committee 


‘reported the bill out, but there was not 


enough time to permit floor action. 

7 E.g., United States v. Lee, 455 U.S. 252 
(1982); Tony and Susan Alamo Foundation 
v. Secretary of Labor, 471 U.S. 290 (1985); 
Hernandez v. Commissioner, 490 U.S. 680 
(1989); Jimmy Swaggart Ministries v. Board 
of Equalization, 493 U.S. 378 (1990). 

8 Goldman v. Weinberger, 475 U.S. 503 
(1986) (military); O’Lone v. Estate of Sha- 
bazz, 482 U.S. 342 (1987) (prisons). 

9 Bowen v. Roy, 476 U.S. 693 (1986) 
(government’s use of Social Security num- 
bers in welfare programs); Lyng v. 
Northwest Indian Cemetery Protective As- 
sociation, 485 U.S. 439 (1988) (construction 
of road through public land deemed sacred 
by Indian tribes). 

10 In theory, these types of claims could 
still be made, but they would be tested by 
the rational basis test rather than the 
compelling interest standard of RFRA. These 
three exemptions have been incorporated 
into another bill introduced by Rep. Christo- 
pher Smith (R-NJ), the Religious Freedom 
Act of 1991 (H.R. 4040). In other material 
respects H.R. 4040 parallels RFRA. 

11 Larson v. Valente, 456 U.S. 228 (1982). 

12 Abortion Rights Mobilization, Inc. v. 
Regan, 885 F.2d 1020 (2d Cir. 1989), cert. 
den.,__ U.S. __, 110 S.Ct. 1946 (1990). 

13 See, e.g., Everson v. Board of Educa- 
tion, 330 U.S. 1 (1947); Bowen v. Kendrick, 
487 U.S. 589 (1988); Aguilar v. Felton, 473 
U.S. 402 (1985). 

14 See Harris v. McRae, 448 U.S. 297 
(1980). 

15 The first group to ask for an exception 
was the Native Americans—it was their 
religious ox that was gored in Smith. They 
had a more legitimate claim than anyone. 
But, the coalition and Congressman Solarz 
refused to accord them special treatment 
in this bill. The Native Americans have filed 
a separate bill dealing with their unique 
issues (S. 110). 
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ERISA’s Hidden 


Traps for 


Owner-Employees 


etirement plans estab- 

lished under the Employee 

Retirement Income Secu- 

rity Act of 1974 (ERISA) 
have long been a popular means of 
accumulating wealth on a tax-favored 
basis while protecting such accumu- 
lated wealth from the claims of credi- 
tors. In addition to the tax benefits and 
creditor protection features of such 
plans, ERISA confers special rights 
and protections on plan participants. 
However, all of these benefits and 
rights are predicated on the status of 
an employee as a “participant” in an 
ERISA plan. 

Business owners generally treat them- 
selves as employees for purposes of 
their own employee benefit plans. How- 
ever, under current case law owner- 
employees may not qualify as plan 
participants for ERISA purposes. Since 
only plan participants and beneficiar- 


by Alan P. Woodruff 


ies have the special protections of ER- 
ISA and standing to bring actions to 
assert ERISA rights,! a finding that 
an owner-employee is not a plan par- 
ticipant may preclude that person from 
asserting rights under ERISA. 

The purpose of this article is to 
examine the status of owner-employees 
under ERISA plans and to consider 
some of the consequences of a determi- 
nation that an owner-employee does 
not qualify as a “participant” under 
an employer-sponsored ERISA plan. 


Who Has a Potential Problem? 

The courts have repeatedly found 
that sole proprietors, partners, and 
sole shareholders do not qualify as 
“employees” for purposes of becoming 
“participants” in their ERISA plans. 
However, under current case law, any 
shareholder holding more than 51 per- 
cent of the voting stock in a closely held 


corporation could conceivably also be 
subject to the problems discussed 
herein. Similarly, a closely held corpo- 
ration which is managed like a part- 
nership pursuant to a shareholder man- 
agement agreement could be subject 
to these problems. 

The majority of the cases in which 
the issues discussed in this article have 
arisen concern owner-employees who 
are union members and who have 
treated themselves as employees for 
purposes of participation in union pen- 
sion plans. However, there is nothing 
in ERISA, the regulations, or case law 
which inherently limits the scope of the 
problems raised in this article. In fact, 
it has been suggested that the reason 
there are so few nonunion cases on 
point is that historically owner- 
employees have generally served in the 
dual capacity as plan sponsor and plan 
trustee and have not had to address 
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these problems in an “adverse” man- 
ner.2 However, as employers have be- 
gun to recognize the growing fiduciary 
liabilities associated with ERISA plans, 
there has been a dramatic increase in 
the use of third party plan administra- 
tors and trustees. Therefore, an in- 
crease in decisions in the nonunion 
context can be expected. 

In any event, until the scope of the 
problem is narrowed by case law, the 
unwary proceeds at his or her own risk. 


Owners May Not Qualify 

The courts’ determination that an 
owner cannot qualify as an employee 
for ERISA plan participation purposes 
is generally based on a technical (some 
might say hypertechnical) analysis of 
the statute and regulations. However, 
the interpretations which the courts 
have given is supported by the stat- 
ute’s legislative history. 

In Robertson v. Alexander Grant & 

Co., 798 F.2d 868 (5th Cir. 1986), cert. 
denied, 479 U.S. 1089 (1987), the court 
found that a retirement plan which 
covered partners was not subject to 
ERISA.? Therefore, a former partner 
of the plan sponsor did not have stand- 
ing to bring an action based on ERISA 
because he had not been a participant 
in a plan to which ERISA’s remedial 
provisions were applicable. This hold- 
ing was based on the provisions of 
Labor Regulations §2510.3-3(b) which 
states that: 
For purposes of Title I of [ERISA], the term 
“employee benefit plan” shall not include 
any plan, fund or program. . . under which 
no employees are participants covered un- 
der the plan. . . . For example, a so-called 
“Keogh” or “H.R. 10” plan under which only 
partners or only a sole proprietor are par- 
ticipants covered under the plan will not 
be covered under Title I. However, a Keogh 
plan under which one or more common-law 
employees, in addition to the self-employed 
individuals, are participants covered under 
the plan, will be covered under Title I. 

Further, under Labor Regulations 
§2510.3-3(c)(2), “A partner in a part- 
nership and his or her spouse shall not 
be deemed to be employees with re- 
spect to the partnership.” 

A determination that an owner can- 
not be an employee, and, therefore, 
cannot be a participant in an ERISA 
plan, may also be found in the defini- 
tions contained in ERISA. ERISA §3(7) 
defines a “participant” as: “any em- 
ployee or former employee of an em- 
ployer, or any member or former mem- 
ber of an employee organization, who 


is or may become eligible to receive a 
benefit of any type from an employee 
benefit plan which covers employees 
of such employers or members of such 
organization.” 

ERISA §3(6) defines an “employee” 
as: “any individual who is employed 
by an employer”; ERISA §3(5) defines 
an “employer” to mean: “any person 
acting directly as an employer, or indi- 
rectly in the interest of an employer, 
in relation to an employee benefit plan.” 

For purposes of ERISA §3(5), §3(9) 
defines a “person” as: “an individual, 
partnership, joint venture, corporation, 
mutual company, joint-stock company, 
trust, estate, unincorporated organiza- 
tion, association or employee organiza- 
tion.” 

In Kwatcher v. Massachusetts Serv- 
ice Employees Pension Fund, 879 F.2d 
957 (1st Cir. 1989), the court consid- 
ered these definitions in answering the 
question of whether a union member, 
who was the sole shareholder of a 
corporation which made contributions 
on the shareholder’s behalf to a union- 
sponsored pension fund, was an “em- 
ployee” for purposes of participating 
in the pension plan. In answering this 
question, the court examined the ER- 
ISA definitions and determined that 
an “employee” and an “employer” are 
“plainly meant to be separate animals 
{and] under Part I [of ERISA] the 
twain shall never meet.”5 


In particular, the court held that: 


{[w]hen an individual dominates the actions 
of a corporate entity—and who rules the 
corporate roost more singlehandedly than 
a sole shareholder doubling as the firm’s 
chief executive and principal operating offi- 
cer—it seems fair to acknowledge the actu- 
ality of the situation; such an individual 
assuredly acts “in the interest of” the corpo- 
ration. He is thus subject to classification 
as an “employer” [within the meaning of 
ERISA Sec. 3(5) and Sec. 3(9)].® 


The court also noted that under 
conventional labor law principles, the 
definition of “employee” “seemingly ex- 
cludes management figures” and, there- 
fore, concluded that since (a) only an 
employee can be a participant in an 
ERISA plan, and (b) an employer can- 
not be an employee, and (c) a sole 
shareholder is an employer, then (d) a 
sole shareholder cannot be a partici- 
pant in an ERISA plan.® 

The court in Kwatcher found further 
support for its conclusion in ERISA’s 
“anti-inurement” provision. Pursuant 
to ERISA §403(c)(1), “[t]he assets of a 
plan shall never inure to the benefit of 
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any employer and shall be held for the 
exclusive purposes of providing bene- 
fits to participants in the plan and 
their beneficiaries and defraying rea- 
sonable expenses of administering the 
plan.”? Having found that the plaintiff 
was an “employer” under ERISA §3(5), 
the court concluded that any holding 
which permitted the plaintiff to receive 
payments under the plan would “be- 
come an advantage to an employer... 
thereby violating the law.”!° 

Further support for the court’s hold- 
ing is found in the labor regulations. 
Labor Regulations §2510.3-3(c)(1) states 
that: “An individual and his or her 
spouse shall not be deemed to be em- 
ployees with respect to a trade or 
business, whether incorporated or un- 
incorporated, which is wholly owned 
by the individual or by the individual 
and his or her spouse. . . .” (Emphasis 
added.) 

This regulation, the court held, “un- 
ambiguously bars a sole shareholder 
from ‘employee’ status, notwithstanding 
that he may work for the corporation 
he owns shoulder to shoulder with 
eligible (nonowner) employees.”!! 

The courts are not, however, in uni- 
versal agreement that an owner- 
employee cannot be a participant in 
an ERISA plan. In Dodd v. John Han- 
cock Mutual Life Ins. Co., 688 F. Supp. 
564 (E.D. Cal. 1988), in determining 
whether a sole shareholder and his 
wife were participants in an ERISA 
plan, the court held that employees of 
a corporate entity are eligible to parti- 
cipate in ERISA plans. The court noted 
that although Labor Regulations 
§2510.3-3(b) provides that plans which 
cover only self-employed individuals 
are excluded from ERISA, it also ex- 
tends ERISA’s coverage to plans which 
cover both self-employed individuals 
and their employees. The court then 
determined that the issue was whether, 
“even though owner-employees are not 
counted as employees for purposes of 
determining whether the plan is gov- 
erned by ERISA, are such individuals 
‘employees’ for other purposes?;”!2 and 
concluded that a corporate shareholder- 
employee is an “employee” for ERISA 
plan participation purposes. However, 
the approach which the court took in 
analyzing the law casts doubt on the 
decision. 

In reviewing the statute, the court 
in Dodd determined that the statute’s 
terms were not conclusive and that an 
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ambiguity existed. Therefore, the court 
concluded, the next step in the analysis 
was to consult the legislative history.13 
Having determined that this is the 
proper sequence of inquiry in statutory 
analysis, the court essentially disre- 
garded the regulations!4 and embarked 
on an analysis of the history of the 
statute. Failing to find a satisfactory 
answer in the legislative history, the 
court sought clarification in an unre- 
lated line of cases in which plaintiffs 
had sought to hold business owners 
liable for breaches of corporate duties 
to ERISA plans. In this analysis, the 
court analogized its situation to cases 
involving “piercing the corporate veil,” 
and, relying on authorities holding that 
shareholders should not be liable for 
the obligations of the corporation,!® 
concluded that the sole shareholder 
was not an “employer” for purposes of 
disqualifying participation in the ER- 
ISA plan. 

The error in this analysis is that the 
court ignored the express language of 
the labor regulations. While agency 
regulations are not binding on the 
court, regulations prescribed by the 
secretary are “entitled to considerable 
deference, and [the courts will] uphold 
any interpretation that is reasonably 
defensible.”!© That is, when a regula- 
tion is not inconsistent with the legis- 
lative history the courts should sustain 
it.!7 In Kwatcher the court specifically 
found that the applicable labor regula- 
tion “falls well within the encincture 
where deference is due.”!® Therefore, 
the Dodd court’s failure to give due 
deference to the labor regulations 
brings its holding into question. 

Finally, the history of ERISA shows 
that Congress was “concerned that em- 
ployers would exploit, misuse or loot 
the huge reserves of funds collected for 
employee benefit plans.”!9 Thus, the 
distinction between employees and em- 
ployers, and the limitation of employ- 
ers’ rights and interests with respect 
to plan assets, was critical to the legisla- 
tive purposes of ERISA. In this context, 
it is totally reasonable for the courts 
to conclude that Congress intended for 
the definition of “employers” to be 
construed broadly to include those who 
functionally control the entity which 
is an employee’s legal employer. While 
a business which is controlled by a 
single individual (whether outright or 
as a shareholder) may exist as a legally 
separate entity, there can be no ques- 


tion that an entity which is controlled 
by a single individual is a mere exten- 
sion of the individual with respect to 
the issues which Congress was at- 
tempting to address in ERISA. 


Consequences of Finding 
That an Owner-Employee 
Is Not a Participant 

Historically, sole proprietors, part- 
ners, or sole shareholders have main- 
tained absolute control over their re- 
tirement plans. When this is the case, 
their inability to assert their rights as 
participants does not present a major 
problem since they control the plan as 
the trustee and/or administrator and 
can look out for their own rights in this 
independent capacity. However, two 
trends have emerged to change this 
pattern. First, plan sponsors have be- 
gun to recognize the significant fiduci- 
ary duties and personal liabilities?° 
which can arise when they exercise 
discretionary authority with respect to 
the administration of their own welfare 
and pension benefit plans. Second, as 
a result of early decisions by the bank- 
ruptcy courts, many business owners 
recognized that they may not be able 
to protect their interests in their retire- 
ment plans in the event of severe 
financial reverses if they maintained 
too much control over the plan and its 
invested assets. To remedy these 
problems, owner-employees have be- 
gun divorcing themselves from the 
administration of their plans by retain- 
ing independent?! plan administrators 
and investment managers. However, 
with such transfers of responsibilities, 
the business owner also placed control 
of his or her own investments in the 
hands of others—and therein lies the 
rub. 

If an owner cannot be an employee, 
an owner does not have standing to 
assert the protections granted to plan 
participants by ERISA. Among the most 
important of these lost rights are the 
rights to maintain an action for a 
breach of fiduciary duties and the cre- 
ditor protection benefits of ERISA.22 

Right of Action for Breach of Fiduci- 
ary Duty: As discussed previously, ac- 
tions to enforce rights under an ERISA 
plan may be brought only by partici- 
pants, beneficiaries, and plan fiduciar- 
ies.23 The courts which have construed 
this provision of ERISA have held that 
the statute’s list of permissive plain- 
tiffs is exclusive.24 Therefore, if an 
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owner-employee cannot be a participant 
in an ERISA plan, he or she also lacks 
standing to maintain an action to en- 
force ERISA rights against plan fiduci- 
aries for breaches of fiduciary duties 
and mismanagement of plan invest- 
ments.25 

The remedial provisions enumerated 
in ERISA also have been held to be 
exhaustive.26 Furthermore, §514 of ER- 
ISA preempts all state laws which 
purport to regulate ERISA plans.?’ 
This section has been held to preempt 
state common law causes of action,?® 
as well as state statutes which purport 
to regulate ERISA plans. Therefore, if 
the plan is an ERISA plan, an owner- 
employee may also be unable to resort 
to state law remedies.29 

In Dodd, the court considered this 
issue and concluded that an owner- 
employee who is not a plan “partici- 
pant” would be able to bring an action 
under state law.°° However, since Dodd 
had also held that the owner-employee 
was a participant in the plan, this 
conclusion was mere dicta and cannot 
be relied on for precedent. In any 
event, this conclusion was expressly 
rejected in Martin v. General Motors, 
Corp., 753 F.Supp. 1347 (E.D. Mich. 
1991), in which the court held that: 
Congress simply could not have intended 
to provide wider protections to persons with- 
out a colorable claim for benefits [than to 
persons who are actually participants in the 
plan]. Instead, by limiting ERISA’s reme- 
dies to persons who qualify as “partici- 
pants,” Congress intended to deny remedies— 
under ERISA as well as state law—to per- 
sons without a colorable claim to benefits. 
Therefore, the Court concludes that ERISA 
preempts state law causes of action alike 
with respect to both persons who are actu- 
ally participants or beneficiaries of em- 
ployee benefit plans and persons who claim 
to be participants or beneficiaries.*! 


Thus, there exists a question whether 
an owner-employee has standing to 
maintain any action with respect to 
an ERISA plan in his or her capacity 
as an employee.®2 

To compound the problem, an owner- 
employee who discovers that he or she 
has no rights under the ERISA plan 
may not even have a right, acting in 
the capacity as employer, to recover 
funds paid into the plan for his or her 
benefit because employers do not have 
standing to sue under ERISA. Any 
action by the owner-employee to re- 
cover contributions may also be barred 
by the anti-inurement provisions of 
both ERISA and the Internal Revenue 


Code which preclude any reversion of 
plan assets to the employer. There is, 
however, one possible exception to this 
rule. 

The anti-inurement provisions of both 
ERISA and the Internal Revenue Code 
contain an exception which permits the 
return of contributions or payments to 
the employer within six months after 
the plan administrator determines that 
the contribution was made based on a 
mistake of law or fact.°3 However, the 
statute merely permits such refunds; 
it does not require that overpayments 
be refunded. Since employers are con- 
spicuous by their absence from the list 
of parties authorized by ERISA §502(a) 
to bring actions under ERISA, a trus- 
tee who voluntarily refunds such con- 
tributions without a court order could 
be found in breach of his or her fiduci- 
ary duties under ERISA §404 which 
provides that a fiduciary “shall dis- 
charge his duties with respect to the 
plan solely in the interests of the 
participants and beneficiaries” and “for 
the exclusive purposes of providing 
benefits to participants and their bene- 
ficiaries.” 


ERISA has been construed to give 
the federal courts the power to prevent 
this sort of inequity by enabling em- 
ployers to recover excess contributions 
based on a federal common law theory 
and principles of restitution. However, 
“(recoupment will not follow automati- 
cally upon a mere showing that a 
plaintiff has tendered more than re- 
quired, but only ‘when the equities 
favor it’ ”34 While eight of the nine 
circuits which have considered the is- 
sue have held that a party who lacks 
standing to bring an action under ER- 
ISA may have standing to bring an 
action under 28 U.S.C. 1331 based on 
federal question jurisdiction,*® other 
courts, significant among them the 
11th Circuit, have held that an em- 
ployer does not have standing to bring 
an action to recover funds erroneously 
paid into an ERISA plan.%6 Until the 
11th Circuit retreats from its current 
position, something which most com- 
mentators believe it will do, Florida 
owner-employees will lack a remedy 
available in most of the circuits. 

Creditor Protection Rights of ERISA: 
Among the most valuable of the ERISA 
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rights are the creditor protection provi- 
sions of §206(d) which state that “[eJach 
pension plan shall provide that bene- 
fits under the plan may not be assigned 
or alienated.” 

However, if a debtor is not deemed 
to be a participant in an ERISA plan, 
the protection of ERISA’s anti-aliena- 
tion provisions may be lost and a 
Florida debtor seeking to protect his 
or her interests in a retirement plan 
must depend on the exemptions pro- 
vided by state law.37 However, a 
debtor’s reliance on Florida state law 
exemptions is subject to two problems. 

First, to be exempt from the claims 
of creditors in bankruptcy, an interest 
in a trust must be exempt under “appli- 
cable nonbankruptcy law.”38 Early bank- 
ruptcy court decisions on the issue of 
a debtor’s right to exempt interests in 
retirement plans generally held that a 
debtor’s interest in a retirement plan 
was included in the bankruptcy estate 
if the plan in which the debtor had an 
interest did not qualify as a spendthrift 
trust under applicable state law.°9 

The Supreme Court recently held 
that ERISA is “applicable nonbank- 
ruptcy law” and that ERISA’s anti- 
alienation provisions apply in bank- 
ruptcy.4° Therefore, for debtors who 
qualify as participants in ERISA plans, 
ERISA’s anti-alienation provision pro- 
vides a shield in bankruptcy. However, 
owner-employees who are not deemed 
to be plan participants may not be able 
to avail themselves of this protection. 
In the absence of an ERISA-based 
defense, Florida debtors may have to 
rely on the state law and the law of 
spendthrift trusts to support their claim 
of exemption in bankruptcy. Unfortu- 
nately, the spendthrift trust defense 
alone has not fared well in Florida.*! 

Second, the retirement plan exemp- 
tion provision of the Florida Statutes 
exempts only the “interest of a partici- 
pant or beneficiary in a retirement or 
profit sharing plan that is qualified 
under s. 401(a) ... of the Internal 
Revenue Code.”42 While this exemp- 
tion is not inherently predicated on the 
debtor being a participant or benefici- 
ary under an ERISA plan, it is ques- 
tionable whether the reference to a 
plan which is qualified under the Inter- 
nal Revenue Code is sufficient to pro- 
tect the owner-employee’s interests. 

The provisions of the Internal Reve- 
nue Code which relate to retirement 
plans are merely requirements for the 
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plan to be “qualified,” e.g., entitled to 
the tax benefits associated with quali- 
fied plans. Like ERISA, the Internal 
Revenue Code contains a requirement 
that the plan must prohibit the assign- 
ment or alienation of a participant’s 
or beneficiary’s interest in the plan.*? 
However, this is only a requirement of 
the plan. The provisions of the Internal 
Revenue Code and Treasury Regula- 
tions do not confer any substantive 
rights on participants and beneficiar- 
ies,44 and neither the statutory provi- 
sions of ERISA nor regulations promul- 
gated under ERISA can be engrafted 
into the Internal Revenue Code (or vice 
versa).45 

Even if an owncr-employee loses the 
bankruptcy protection afforded by ER- 
ISA, he or she might claim the exemp- 
tion available under F.S. §222.21. How- 
ever, the availability of this protection 
is in some doubt since federal courts 
in Florida are divided over the question 
of whether §222.21 is preempted by 
ERISA.*® Moreover, the availability of 
the §222.21 exemption is predicated 
on the plan being qualified under 
§401(a) of the Internal Revenue Code. 
A condition for qualification under 
§401(a) is that contributions to the 
plan must comply with the limitations 
on contributions and benefits imposed 
by IRC §415.47 A plan which has con- 
tinually accepted contributions in ex- 
cess of these limits, by virtue of accept- 
ing contributions on account of a 
disqualified party, could conceivably 
fail this qualification test and lose the 
protection of F.S. §222.21. 


Conclusion 

Under existing case law, sole pro- 
prietors, partners and sole sharehold- 
ers, and potentially majority share- 
holders, do not appear to qualify as 
“employees” of their own businesses. 
Therefore, they cannot be “participants” 
in their ERISA benefit plans. The loss 
of an owner-employee’s status as a 
participant in an ERISA plan results 
in a loss of a right to maintain an 
action under ERISA and a loss of the 
protections afforded by ERISA. In such 
instances the availability of state law 
protections and remedies in an action 
based on an ERISA plan is unclear. 
While the adverse consequences of a 
determination that an owner has no 
ERISA rights, or even a defendable 
interest in an ERISA plan, are likely 
beyond the contemplation of Congress, 


the theoretical risks of such a conclu- 
sion mandate a full review of the risks 
with sole proprietor, partner, and sole 
shareholder clients. 

Arguably an owner-employee who is 
concerned about the issues raised in 
this article can cure these problems 
by terminating the plan, thereby 
vesting all participants in their ac- 
count balances, and making distribu- 
tions which can be transferred to 
rollover IRA’s. However, this solution 
remains subject to the possibility that 
the plan could be retroactively dis- 
qualified causing the owner-employee 
to lose the benefit of a tax-free rollover 
from a qualified plan. Although the 
author questions whether this is more 
than a theoretical problem, caution 
dictates that the issue be fully consid- 
ered and disclosed.0) 


1 Pursuant to ERISA §502(a), civil ac- 
tions to enforce the provisions of ERISA 
may also be brought by plan fiduciaries 
and, in select instances, the Secretary of 
Labor. However, only issues relating to the 
standing of employees as participants or 
beneficiaries are relevant to this article. 

2 See 1 ERISA Litication Reporter No. 
8, 11 (June 1992) (The absence of single 
employer cases relating to the recovery of 
excess contributions is explained by the fact 
that “a single employer plan is controlled 
by the employer so one essential ingredient 
for a lawsuit—two adverse parties—is lack- 
ing.”). 

3 Robertson v. Alexander Grant & Co., 
798 F.2d 868, at 870-71 (5th Cir. 1986). See 
also Brog v. Pharmacists Insurance Trust 
and Insurance Company, No. 8-2152 (E.D. 
Pa., August 21, 1985) (partner did not have 
standing to bring an action as a plan 
participant). 

4 The legislative history makes it clear 
that Congress intended this definition of 
employee to encompass a person “who has 
the status of an ‘employee’ under a collec- 
tive bargaining agreement.” H.R. Rep. No. 
533, 93d Cong., 2d Sess., reprinted in 1974 
U.S. Code Cong. & Admin. News at 4639, 
4648; S. Rep. No. 127, 93d Cong., 2d Sess., 
reprinted in 1974 U.S. Code Cong. & Admin. 
News at 4838, 4851. 

5 Kwatcher v. Massachusetts Service Em- 
ployees Pension Fund, 879 F.2d 957, at 959 
(1st Cir. 1989). 

§ Id. at 960. 

7 Id. at 960, citing NLRB v. Bell Aero- 
space Co., 416 U.S. 267, 275 (1974). 

8 See also Peckham v. Board of Trustees, 
etc., 653 F.2d 424 (10th Cir. 1981) (member 
of International Brotherhood of Painters 
and Allied Trades Union who, after attain- 
ing journeyman status, established his own 
painting business which made contribu- 
tions to the Union Pension Fund on his own 
behalf and on behalf of its employees, was 
not eligible for pension plan retirement 
benefits because he was not an eligible 


employee by virtue of Treas. Reg. §2510.3- 
3(c)(1) (1980)). See also Wardle v. Central 
States Southeast and Southwest Areas Pen- 
sion Fund, 627 F.2d 820 (7th Cir. 1980), 
cert. denied, 449 U.S. 111 (1981) (truck 
owner-operator did not possess requisite 
“employee” status to participate in plan); 
McHugh v. Teamsters Pension Trust Fund, 
638 F.Supp. 1036 (E.D. Pa. 1986) (owner- 
employees who are members of the union 
and who perform the same duties as other 
employees who are included as participants 
in the collectively bargained pension plan 
are not participants in the plan); Plumbers 
& Steamfitters Local 152 v. Bland, 745 
F.Supp. 1173 (N.D. W.Va. 1990) (on author- 
ity of Kwatcher and Peckham, self-employed 
plumber who had made contributions to 
union pension fund found to be an employer, 
not an employee, and, therefore, not eligible 
to participate); Giradono v. Jones, 867 F.2d 
409 (7th Cir. 1989) (cement contractor and 
member of Operative Plasterers and Ce- 
ment Finishers International Union Local 
382 ceased to be an employee and became 
an employer for purposes of ERISA when 
he went into business as a sole proprietor). 

9 Anti-inurement provisions such as 
those found in ERISA are alsc found in §302 
of the Labor Management Relations Act 
(LMRA), 29 U.S.C. §186(c)(5), which re- 
quires employee benefit plans to be main- 
tained “for the sole and exclusive benefit of 
... employees.” 

10 Kwatcher v. Massachusetts Service Em- 
ployees Pension Fund, 879 F.2d at 960 (ist 
Cir. 1989). 

11 Td. at 961. 

12 Dodd v. John Hancock Mutual Life 
Ins. Co., 688 F. Supp. 564, at 570 (E.D. Cal. 
1988). 

13 Td. at 569. 

14 Specifically, the court found that “[t]he 
regulatory definition of employees expressly 
limits itself to the purposes of the regula- 
tion, i.e., clarifying the definition of em- 
ployee benefit plan.” Jd. at 570. Having so 
found, the court ignored the plaintiff's argu- 
ment and rejected as “implied” the holding 
in Peckham v. Board of Trustees, 653 F.2d 
424 (10th Cir. 1981), that 29 C.F.R. §2510.3- 
3(c)(1) was not intended to be confined to 
that section but limits the definition of 
employee throughout Title I. 

15 See Contractors, Laborers, Teamsters 
& Engineers Health & Welfare Plan v. 
Hroch, 757 F.2d 184, 190 (8th Cir. 1985) 
(there is a presumption that a corporation 
is a separate entity from its shareholders 
or officers and the party who wishes to 
pierce the corporate veil bears the burden 
of proving that there are substantial rea- 
sons for doing so); Operating Engineers 
Pension Trust v. Reed, 726 F.2d 513, 515 
(9th Cir. 1984) (when a self-employed indi- 
vidual elects to incorporate and the corpora- 
tion employs others, there is simply no basis 
in ERISA for disregarding the corporate 
form). 

16 Sure-Tan, Inc. v. National Labor Rela- 
tions Board, 467 U.S. 883, 892 (1984). 

17 Lawrence County v. Lead-Deadwood 
School District No. 40-1, 469 U.S. 256, 262 
(1985). 

18 Kwatcher v. Massachusetts Service Em- 


ployees Pension Fund, 879 F.2d at 962 (1st 
Cir. 1989), accord Schwartz v. Gordon, 761 
F.2d 864, 867-69 (2d Cir. 1985) (Secretary’s 
exclusion of plan established by self- 
employed individual from ERISA’s defini- 
tion of “employee benefit plan” was consis- 
tent with the legislative history and not 
unreasonable and further holding that “the 
remedial scheme established by Title I for 
workers employed by others was not neces- 
sary for the protection of self-employed 
persons who, in voluntarily deciding to set 
aside income for retirement, have “complete 
control over the amount, investment and 
form of the fund created.”). 

19 Kwatcher v. Massachusetts Service Em- 
ployees Pension Fund, 879 F.2d at 960 (1st 
Cir. 1989). 

20 Pursuant to ERISA §409, “any person 
who is a fiduciary with respect to a plan 
who breaches any of the responsibilities, 
obligations, or duties imposed on fiduciaries 
by this title shall be personally liable to 
make good to such plan any losses to the 
plan resulting from such breach. . . .” 

21 Since ERISA §409 makes plan fiduci- 
aries jointly and severally liable for breaches 
of fiduciary duties, a complete release of 
fiduciary duties and responsibilities is ne- 
cessary to avoid liabilities with respect to 
the plan. 


22 In addition to the problems discussed 
in this article, a determination that an 
owner is not a participant under the plan— 
and a companion determination that the 
funds transferred to the plan on account of 
the owner should not be returned to the 
employer because this would violate the 
anti-inurement provisions of ERISA §403(c)— 
could theoretically lead to a demand by 
other participants for a reallocation of the 
contributions made on the owner’s behalf 
to the other participants in the plan. Since 
the exception to the anti-inurement provi- 
sion offers only a limited (six month) win- 
dow of opportunity in which an employer 
can seek a refund of overpayments, a return 
of such funds to the owner-employer may 
not even be possible when the owner is a 
trustee of the plan. While it is unlikely that 
such a consequence could have been con- 
templated by Congress, a strict reading of 
the regulations and the applicable case law 
suggests that such an action is possible. 

23 ERISA §502(a), 29 U.S.C. §1132(a), 
specifically states that suits to recover bene- 
fits and enforce rights under ERISA may 
be brought only by participants and benefi- 
ciaries and that only participants, benefici- 
aries, and fiduciaries may bring actions 
based on breaches of fiduciary duties. 

24 Pressroom Unions Printers Fund v. 
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Continental Assurance Co., 700 F.2d 889, 
893 (2d Cir.), cert. denied, 464 U.S. 845 
(1983); Gulf Life Ins. Co. v. Arnold, 809 F.2d 
1520, 1524 (11th Cir. 1987) (“Standing 
provisions must be construed narrowly; civil 
actions under ERISA are limited only to 
those parties and actions Congress specifi- 
cally enumerated in [29 U.S.C.§] 1132.”); 
Northeast Dept. ILGWU Fund v. Teamsters 
Local 229 Welfare Fund, 764 F.2d 147, 153 
(3d Cir. 1985). 

25 While it might be argued that the 
exceptions which are found in the “cover- 
age” provisions of ERISA §§201, 301 and 
401, which exclude plans which offer bene- 
fits to only a select group of employees, 
might provide a means of avoiding problems 
discussed herein, these exceptions apply 
only to unfunded plans and, therefore, would 
be inapplicable even if separate retirement 
plans were established for owner-employ- 
ees. 
26 Ingersoll-Rand v.McLendon,__ U.S. 
__, 111 S. Ct. 478 (1990). 

27 ERISA §514 provides that ERISA 
“shall supercede any and all State laws 
insofar as they may now or hereafter relate 
to any employee benefit plan described in 
section 4(a) and not exempt under section 
4(b)” 

28 Pane v. RCA Corp., 868 F.2d 631, 635 
(3d Cir. 1989). 

29 Possible theories of recovery which 
might be applicable under state law might 
include the imposition of a constructive 
trust on the employee’s “account” in the 
plan or a claim based on standing as a third 
party beneficiary of the agreement between 
the employer and the plan. 

30 Dodd v. John Hancock Mutual Life 


Alan Woodruff is in solo practice in 
St. Petersburg. Mr. Woodruff is a 
graduate of Virginia Polytechnic In- 
stitute, has a doctorate in adminis- 
tration from Harvard University, 
and earned his law degree from 
Florida State University. He is also 
an adjunct professor at Stetson Uni- 
versity College of Law where he 
teaches deferred compensation and 
employee benefits. 


Ins. Co., 688 F.Supp. at 568 (E.D. Cal. 1988) 
(In order for an individual to bring an action 
to recover under an ERISA plan, the indi- 
vidual must be a participant or beneficiary. 
Conversely, if a plaintiff is not a participant 
or beneficiary he or she may sue under and 
seek the broad relief provided by state tort 
law.). 

31 Martin v. General Motors Corp., 753 
F. Supp. 1347, at 1358 (E.D. Mich. 1991) 
(emphasis in original). 

32 In appropriate circumstances an owner- 
employee may bring an action against an 
ERISA plan based on his or her standing 
as a “beneficiary” rather than as a “partici- 
pant.” Section 3(8) of ERISA defines a 
“beneficiary” as “a person designated by the 
participant, or by the terms of the plan, who 
is or may become entitled to benefits there- 
under.” (Emphasis added.) In Harper v. 
American Chambers Life Ins. Co., 898 F.2d 
1432 (9th Cir. 1990), the court held that 
even if owner-employees lack standing as 
participants under an ERISA plan they 
have standing as beneficiaries. However, 
Harper involved a welfare benefit plan un- 
der which the plaintiffs had filed a health 
insurance claim and were, therefore, “cur- 
rent” beneficiaries. It is not clear whether 
a similar standing argument can be made 
by an employee who is not yet entitled to 
the payment of benefits under a retirement 
plan. Thus, in the case of a retirement plan, 
the position adopted by the court in Harper 
could be countered by the argument that 
an owner-employee who could never qualify 
as a “participant,” could never qualify as a 
“beneficiary.” 

33 ERISA §403(c)(2)(A); I.R.C. §401(a)(2). 
In the case of single-employer plans ERISA 
provides for the return of contributions 
made within one year if such contributions 
are made based on a mistake of fact. 

34 Kwatcher v. Massachusetts Service Em- 
ployees Pension Fund, 879 F.2d at 967 (1st 
Cir. 1989). 

35 See Kwatcher v. Massachusetts Serv- 
ice Employees Pension Fund, 879 F.2d 957 
(1st Cir. 1989); Plucinski v. I.A.M. National 
Pension Fund, 875 F.2d 1052 (3d Cir. 1989); 
Provident Life & Accident Ins. Co. v. Wal- 
ler, 906 F.2d 985 (4th Cir. 1990), cert. 
denied, _ _ U.S. ___, 111 S. Ct. 512 (1990); 
Jamail, Inc. v. The Carpenters District 
Counsel of Houston Pension and Welfare 
Trusts, 954 F.2d 299 (5th Cir. 1992); Whit- 
worth Bros. Storage Co. v. Central States, 
Southeast and Southwest Areas Pension 
Fund, 794 F.2d 221 (6th Cir. 1986), cert. 
denied, 479 U.S. 1007 (1986); Central States 
Southeast and Southwest Areas Pension 
Fund v. Wholesale Produce Supply Co., 611 
F.2d 694 (8th Cir. 1979); Award Services, 
Inc. v. Northern California Retail Clerks 
Union and Food Employer’s Joint Pension 
Trust Fund, 763 F.2d 1066 (9th Cir. 1985), 
cert. denied, 474 U.S. 1081 (1986); Peckham 
v. The Board of Trustees of the Interna- 
tional Brotherhood of Painters and Allied 
Trades Union and Industry National Pen- 
sion Fund, 719 F.2d 1063 (10th Cir. 1983). 

36 Dime Coal Company v. Combs, 796 
F.2d 394 (11th Cir. 1986) (expressly rejecting 
the holding and reasoning of the Ninth 
Circuit in Award Services, Inc. v. Northern 


36 THE FLORIDA BAR JOURNAL/DECEMBER 1992 


California Retail Clerks Union and Food 
Employer’s Joint Pension Trust Fund, 763 
F.2d 1066 (9th Cir. 1985), cert. denied, 474 
U.S. 1081 (1986)); Plumbers & Steamfitters 
Local 152 v. Bland, 745 F.Supp. 1173 (N.D. 
W.Va. 1990). 

37 Fria. Star. §222.21. 

38 Section 541(c) of the Bankruptcy Code 
exempts from “property of the estate” the 
debtor’s interests in trusts which, under 
“applicable nonbankruptcy law” restrict or 
condition the transfer of the interests of the 
debtor. 

39 The courts which first considered the 
question construed the language of §541(c)(2) 
of the Bankruptcy Code—which excludes 
from the bankruptcy estate interest in a 
trust which would be deemed a spendthrift 
trust under “applicable nonbankruptcy 
law”—to mean only state law. In applying 
this test, the courts found that retirement 
plan trusts did not qualify as spendthrift 
trusts if (a) the trust was maintained by a 
sole proprietor who exercised complete con- 
trol over the plan; (b) the trust was main- 
tained by a sole shareholder who indirectly 
exercised complete control over the plan; (c) 
the trust was maintained by a small group 
of closely associated persons who, together, 
indirectly exercised complete control over 
the plan; (e) the plan participant controlled 
the investments in the plan; (f) the partici- 
pant had a right to withdraw his or her 
interest in the plan either as a plan distri- 
bution or as a loan. Thus, if the debtor, 
directly or indirectly, exercised too much 
control over the plan or the plan assets, the 
debtor’s interest in the plan could not be 
excluded from the bankruptcy estate and 
would be lost to the participant’s creditors. 

40 Patterson v. Shumate, _U.S.___, 60 
U.S.L.W. 4550 (1992). 

41 See In re: Lichstrahl, 750 F.2d 1488 
(11th Cir. 1985) (retirement plan main- 
tained by sole shareholder of plan sponsor 
did not qualify as a spendthrift trust); In 
re: Rosenquist, 122 B.R. 775 (Bankr. M.D. 
Fla. 1990) (if beneficiary has the right to 
require a trust administrator to convey 
trust property to the beneficiary, he or she 
has sufficient dominion and control to de- 
feat the validity of the spendthrift trust); 
In re: Martin, 119 B.R. 297 (Bankr., M.D. 
Fla. 1990) (ability to borrow or make hard- 
ship withdrawals is inconsistent with spend- 
thrift trust); In re: Nichols, 42 B.R. 772 
(Bankr. M.D. Fla. 1984) (spendthrift provi- 
sion is invalid when beneficiary has the 
ability to terminate and compel distribution 
and to borrow). 

42 Fra. Stat. §222.21. 

43 T.R.C. §401(a)(13). 

44 Reklau v. Merchants National Corp., 
808 F.2d 628 (7th Cir. 1986), cert. denied, 
481 U.S. 1049 (1987). 

45 See §9343 of Revenue Act of 1987; 
Calfee, Halter & Griswold, 88 T.C. 641, 
Dec. 43,786 (1987). 

46 See In re: Schlein, 114 B.R. 780 (Bankr. 
M.D. Fla. 1990) (Fia. Star. §222.21 held 
preempted by ERISA), but see In re: Marti- 
nez, 107 B.R. 378 (Bankr. S.D. Fla. 1989) 
(Fia. Stat. §222.21 not preempted by ER- 
ISA). 

47 T.R.C. §401(a)(16). 
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BUSINESS LAW 


Yours, Mine, or Ours? 
Shareholder’s Standing to Assert 


n outgrowth of the recent 

downturn in the economy 

is increased failures of 

small businesses. This 
has, in turn, led to litigation seeking 
redress for dashed hopes and expecta- 
tions. In such cases, a threshold issue 
confronting counsel is who is the ap- 
propriate party to pursue such claims. 
In making this decision, counsel must 
carefully analyze the nature of the 
causes of action available, the source 
of the damages claimed, and then ques- 
tion the client’s standing to bring the 
claims asserted. 

The standing issue is especially proble- 
matic for litigants in cases involving 
close corporations, which typically have 
only one or two shareholders. The liti- 
gants also may be the sole corporate 
officers, directors, and employees.! 
When closely held corporations are 
involved, their owners may believe they 
have suffered direct, individual injury 
as the result of the defendant’s con- 
duct. To have standing, these indi- 
vidual shareholders must plead and 
prove either some injury separate and 
apart from that of the corporation or 
that the statute under which the claims 
are asserted contemplates the recovery 
sought. 

Because the standing issue is critical 
to the advancement of any case, the 
facts pled and the proof introduced at 
trial should be calculated and deliber- 
ate.? This article analyzes some of the 
issues discussed in cases in which 
plaintiffs have attempted to plead or 
prove the requisite standing to enable 
them to pursue claims arising out of 
or closely aligned with the rights of 
close corporations. 


The General Rule 
The general rule is that an action to 
enforce corporate rights or to redress 
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that an action to 
enforce corporate 

rights or to redress 

injuries to a 
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brought by and in 
the name of the 
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injuries to a corporation must be 
brought by and in the name of the 
corporation itself. An individual stock- 
holder cannot maintain the action in 
his or her own name. James Talcott, 
Inc. v. McDowell, 148 So.2d 36 (Fla. 
3d DCA 1962). When a stockholder 
seeks to enforce rights of the corpora- 
tion, the stockholder must bring a 
“derivative action.”? In a derivative 
action the corporation is the real party 
in interest and the stockholder is only 
a nominal plaintiff.4 The line between 
a corporation’s rights and those of its 
principals, however, is often blurred. 
The distinction between corporate 
injuries and injuries to individual share- 
holders was addressed at length by the 
Seventh Circuit Court of Appeals in 
Mid-State Fertilizer Co. v. Exchange 
National Bank, 877 F.2d 1333 (7th 
Cir. 1989). In Mid-State, the defendant 
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bank was sued after taking steps to 
collect Mid-State’s accounts receivable 
pursuant to a loan and security agree- 
ment. The claims asserted were raised 
by Mid-State itself and by its princi- 
pals who were both the sole sharehold- 
ers of Mid-State and guarantors of the 
loan from the bank. The individuals’ 
claims arose principally under state 
law but also included claims under two 
federal statutes: the Racketeer Influ- 
enced and Corrupt Organizations Act 
and the antitying provisions of the 
Bank Holding Company Act.® 

The trial court granted Mid-State’s 
motion for summary judgment on the 
federal claims but rejected all claims 
of the guarantors on the merits. On 
appeal, the appellate court first ad- 
dressed the issue of the guarantors’ 
standing and clearly differentiated be- 
tween personal and derivative losses. 

The court explained that equity in- 
vestors, lenders, guarantors, and em- 
ployees suffer injuries derivatively 
when the corporation suffers a loss 
because they “gain or lose with the 
firm.” Id. at 1335. In justifying its 
refusal to recognize the loss to the 
shareholders/guarantors as an excep- 
tion to that rule, the court explained 
as follows: 
Good reasons account for the enduring dis- 
tinction between direct and derivative in- 
jury. When the injury is derivative, recovery 
by the indirectly-injured person is a form 
of double counting. “Corporation” is but a 
collective noun for real people—investors, 
employees, suppliers with contract rights 
and others. A blow that costs “the firm” 
$100 injures one or more of those persons. 
If, however, we allow the corporation to 
litigate in its own name and collect the 
whole sum (as we do), we must exclude 
attempts by the participants in the venture 
to recover for their individual injuries.” 

The court specifically rejected the 
appellants’ contention that their status 
as guarantors of the corporate debt 


infused into their claims the requisite 
interest to give them standing. In the 
words of the court, “One could say that 
guarantors are different because they 
may deal directly with the wrongdoer. 
The Kimmels’ guarantees were con- 
tracts between them and Exchange. 
But direct dealing is not the same as 
direct injury.”8 

Accordingly, the appellate court held 
that the individual plaintiffs did not 
have standing to bring the claims as- 
serted. 

The Mid-State Fertilizer analysis 
clearly articulates the basic justifica- 
tion for refusing to recognize indi- 
vidual shareholders’ claims for damages 
also sustained by their corporate affili- 
ates: the avoidance of multiple or duplica- 
tive recovery. The “losses” allegedly 
sustained by the litigants also were 
suffered by the corporation. To have 
allowed the individuals and the corpo- 
ration to have prosecuted their claims 
would have permitted the possible du- 
plicative recovery of damages sustained 
by the corporation. 

Florida courts also have restricted 
standing to avoid duplicative recovery. 


In Fried v. Easton, 293 So.2d 87 (Fla. 
3d DCA 1974), for example, the court 
found that rights alleged in a counter- 
claim by a stockholder were vested in 
the corporation. The stockholder did 
not allege any direct injury but only 
injuries to the corporation. Therefore, 
the court affirmed the dismissal of the 
counterclaim.? 

Similarly, in Grandin Industries, Inc. 
v. Florida National Bank at Orlando, 
267 So.2d 26 (Fla. 4th DCA 1972), a 
shareholder was precluded from 
asserting derivative claims. CMC Cor- 
poration had entered into a security 
agreement with Florida National Bank 
which involved accounts receivable fi- 
nancing. The sole shareholder of CMC 
was Grandin Industries which sued 
the bank after the bank allegedly ini- 
tially agreed and then ultimately re- 
fused to lend CMC money. The trial 
court entered summary judgment in 
favor of Florida National Bank stating 
that the sole shareholder, Grandin, 
had no direct cause of action because 
the damage was to CMC alone. The 
Fourth District Court of Appeal af- 
firmed and held that Grandin could 
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not bring the action in its capacity as 
sole shareholder. 

In Alario v. Miller, 354 So.2d 925 
(Fla. 2d DCA 1978), corporate share- 
holders brought suit against the corpo- 
ration’s other stockholder and its chief 
executive officer alleging negligence, 
breach of fiduciary duty, corporate mis- 
management, misappropriation, and 
fraud, resulting in the corporation be- 
coming insolvent and the shareholders’ 
investment rendered worthless. Al- 
though the plaintiffs initially were suc- 
cessful at the trial court, the appellate 
court reversed and held that the action 
could not be brought by the sharehold- 
ers as individuals but only as a 
stockholders’ derivative action. In the 
words of the court: “If the damages are 
only indirectly sustained by the stock- 
holder as a result of injury to the 
corporation, the stockholder does not 
have a cause of action as an indi- 
vidual.”!0 


Departures from 
the General Rule 

Some courts have disregarded the 
rationale for limiting standing under 


[FILING & SEARCH 


SERVICES 


Telefax & Verbal Reports 
No Subscription Fee 


Immediate Service 


“Fax-A-Copy” Services 
Detailed Reports 
Nationwide Service 


UCC Filing & Search Services, Inc. 
526 East Park Avenue, Suite 200 
Tallahassee, Florida 32301-2551 
(800) 822-5436 (904) 681-6528 
Fax order line (800) 424-7979 


THE FLORIDA BAR JOURNAL/DECEMBER 1992 39 


' 
e : 
e 
e 4 


the case law discussed above. In these 
cases, courts have relied on underlying 
legislative policies or a determination 
that separate injuries to corporate prin- 
cipals do, in fact, exist to expand the 
traditional limitations on standing im- 
posed by the general rule. When courts 
have allowed shareholder standing, 
they usually have rationalized or ig- 
nored the possibility of a duplicative 
recovery. 

Statutory Exceptions—The issue of 
standing is necessarily subject to a 
different analysis when a statute pro- 
vides the basis for standing. Under 
federal antitrust law, for example, nu- 
merous cases have addressed the com- 
plex issue of antitrust standing.!! A 
less complicated analysis has been de- 
veloped by courts examining standing 
under the Bank Holding Company Act 
Amendments of 1970.12 

In Swerdloff v. Miami National Bank, 
584 F.2d 54 (5th Cir. 1978), the Fifth 
Circuit considered the standing issue 
in the context of the Bank Holding 
Company Act. In that case, the only 
two shareholders of a corporation also 
guaranteed a loan made by Miami 


National Bank to the corporation. These 
shareholders/guarantors alleged that 
in the midst of an expansion program, 
after the corporation had become heav- 
ily dependent upon Miami National 
Bank, the bank advised the individuals 
that it would no longer honor the 
financing arrangement unless 51 per- 
cent of the corporation’s capital stock 
was transferred to another of the bank’s 
customers. When the shareholders re- 
fused to transfer their stock, the bank 
allegedly retaliated by terminating the 
financing arrangement with the corpo- 
ration, forcing the company into bank- 
ruptcy and causing the individuals to 
lose their source of employment. 

The Fifth Circuit Court of Appeals 
held that the plaintiffs had standing 
to bring their claims. Under the stat- 
ute, a “customer” is allowed to bring 
suit. The court focused on the ordinary 
meaning of the word “customer” and 
defined it as “one who has business 
dealings with another or who pur- 
chases a commodity or service.” Id. at 
58. The court reasoned that, although 
the individual shareholders did not 
maintain an account with the bank, 
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they did sign a guarantee. This guar- 
antee was sufficient to cause the share- 
holders to fall within the statutory 
definition of a “customer.” The court’s 
conclusion that the shareholders had 
standing to bring the suit was further 
supported by its interpretation of the 
public policy behind the Bank Holding 
Company Act.!% 

The economic realities of ownership and 
control must be considered in determining 
who is a “customer” within the meaning of 
this section if the purpose of the Act is to 
be accomplished. A great deal of important 
business is done through closely held corpo- 
rations. To decide in favor of the bank here 
would mean that banks throughout the 
country could require all manner of anti- 
competitive practices of the stockholders of 
such corporations with impunity. The law 
cannot be unmindful of the fact that sub- 
stantial credit to such corporations is gener- 
ally extended because of the credit rating 
of the stockholder guarantors, regardless of 
the credit-worthiness of the corporation it- 
self. This credit practice recognizes that the 
financial fortunes of closely held corpora- 
tions can turn directly upon the maneuver- 
ings of the stockholders. !4 


Although Miami National Bank ar- 
gued that allowing the individual share- 
holder the right to sue under the statute 
would, in effect, permit duplicative 
recovery by corporations and their prin- 
cipals, the court was not persuaded. 

Various civil rights statutes also pro- 
vide both an individual and the indi- 
vidual’s corporation with a remedy.!5 
In these cases, individual litigants have 
claimed that they suffered personal 
harm because of a discriminatory deci- 
sion directed at his or her corporation, 
partnership or association. For exam- 
ple, Gomez v. Alexian Brothers Hospital 
of San Jose, 698 F.2d 1019 (9th Cir. 
1983), involved an action brought un- 
der Title VII'® and §1981!" by an 
individual Hispanic physician who prac- 
ticed medicine as an employee of a 
professional corporation. The profes- 
sional corporation had been denied a 
contract with the defendant hospital 
to service its emergency room, and the 
plaintiff alleged that the decision was 
made for racially discriminatory rea- 
sons. 

The district court granted the defen- 
dant’s motion for summary judgment 
on the ground that the plaintiff lacked 
standing. On appeal, the defendants 
argued, among other things, that the 
plaintiff lacked standing relying on the 
“general rule that a shareholder can- 
not maintain an action for injury 
suffered only by the corporation.” Id. 


at 1021. The Ninth Circuit disagreed 
stating that the injuries suffered by the 
individual physician were personal and 
distinct from the corporation’s injuries. 
Id. at 1021. 

The “Separate Injury” Exception— 
One well-recognized exception to the 
general rule that a shareholder must 
sue derivatively for injuries suffered 
by the corporation exists if the share- 
holder can show the violation of some 
recognized duty owed directly to the 
shareholder. This exception was dis- 
cussed at length in Empire Life Insur- 
ance Co. v. Valdak Corp., 468 F.2d 330 
(5th Cir. 1972). 

Empire Life loaned Valdak $350,000. 
As security for the loan, Valdak pledged 
50,000 shares of stock in National, 
another insurance company, which al- 
legedly was worth $1,200,000 at the 
time it was pledged. Valdak defaulted 
on the loan, and Empire Life liquidated 
the stock at a private sale for only 
$150,000. When Empire Life sued Val- 
dak for the deficiency, Valdak counter- 
claimed alleging that Empire Life 
“fraudulently and illegally used its 
control of National to devalue the cor- 
poration and in consequence to deplete 
its assets in violation of [Empire Life’s] 
duty to [Valdak] as pledgee.” Id. at 
332. Valdak relied on the alleged viola- 
tion of this duty owed to him as pledgee 
as a basis for its counterclaim. 

The trial court dismissed the coun- 
terclaim, in part due to its conclusion 
that the counterclaim was derivative 
in nature and that Valdak did not have 
standing to assert the claims alleged 
therein. On appeal, the Fifth Circuit 
Court of Appeals acknowledged the 
general rule that shareholder suits 
arising out of mismanagement must 
be pursued derivatively, but the court 
applied the “well-recognized exception” 
to that rule to Valdak’s counterclaim 
and reversed. “Where the act com- 
plained of creates not only a cause of 
action in favor of the corporation but 
also creates a cause of action in favor 
of the stockholder, as an individual, for 
violation of a duty owing directly to 
him, the stockholder may bring suit 
as an individual.” Id. at 335 (citations 
omitted) (emphasis in original). 

Thus, to fall within the “well- 
recognized exception” to the general 
rule limiting shareholder standing, the 
claimant must carefully allege the vio- 
lation of some recognized duty owed 
directly to the claimant. In Empire 


Life, that duty arose out of the ac- 


_knowledged principle that a pledgee of 


stock owes a duty to the pledgor to 
preserve the value of the collateral. 
The breach of that duty gave Valdak 
standing to assert claims based upon 
the devaluation of National’s stock, 
even though National also could have 
maintained a claim arising out of those 
same acts. 


Conclusion 

The issue of standing is often deter- 
minative of claims by shareholders to 
recover damages which arose out of 
an injury to the corporation they own. 
Shareholders typically will not recover 
unless they have been separately and 
directly injured. If there has been no 
direct harm to the shareholders, they 
should bring a derivative action on the 
corporation’s behalf. 

There are, however, exceptions to 
this general rule. Before proceeding 
with such a claim, counsel should care- 
fully analyze the facts of the case to 
determine the existence of any statu- 
tory remedies. The particular statutory 
language at issue may provide for a 
direct claim by a shareholder for whom 


relief was intended. Additionally, in 
the absence of a statutory remedy, 
counsel should plead and prove some 
separate duty and a violation thereof 
by the defendant, if one is available. 


1 The factual context of claims in which 
standing is an issue is often “lender liabil- 
ity” litigation occurring after a lender freezes 
accounts, refuses to advance additional funds 
on a line of credit or takes other steps to 
secure an at-risk loan. 

2 The standing issue may be litigated 
and resolved on a motion to dismiss, see, 
e.g., Campbell v. Wells Fargo Bank, N.A., 
781 F.2d 440 (5th Cir. 1986), on a motion 
for summary judgment, see, e.g., Mid-State 
Fertilizer Co. v. Exchange National Bank, 
877 F.2d 1333 (7th Cir. 1989), on a motion 
for judgment on the pleadings, Swerdloff v. 
Miami National Bank, 584 F.2d 54 (5th 
Cir. 1978), or on appeal after a jury verdict, 
see, e.g., Schaffer v. Universal Rundle Cor- 
poration, 397 F.2d 893 (5th Cir. 1968). 

3 See, Fia. Star. §607.07401 (1991). 

4 In some cases, however, the corpora- 
tion is initially joined as a party defendant, 
and will be realigned by the court as a 
plaintiff as the case progresses. See, e.g., 
Duffey v. Wheeler, 820 F.2d 1161 (11th Cir. 
1987). 

5 18 U.S.C. §§1962(a) and 1964(c). 

6 12 U.S.C. §§1972 and 1975. 

7 Mid-State Fertilizer Co. v. Exchange 
National Bank, 877 F.2d at 1335-1336 (7th 
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Cir. 1989). 

8 Id. at 1836 (emphasis in original). 

9 See also Citizens National Bank of St. 
Petersburg v. Peters, 175 So.2d 54 (Fla. 2d 
D.C.A. 1965). 

10 Id. at 925. The Alario court also rea- 
soned that a corollary of this principle is 
that in a derivative action the corporation 
on behalf of which the stockholders sue is 
an indispensable party and the court has 
no jurisdiction to adjudicate the rights of 
that corporation in its absence as a party. 

11 See, e.g., Associated Gen. Contractors, 
Inc. v. California State Council of Carpen- 
ters, 459 U.S. 519 (1983); Todorov v. DCH 
Healthcare Authority, 921 F.2d 1438 (11th 
Cir. 1991), and cases cited therein. 

12 12 U.S.C. §1972. 

13 Cases decided under the antitrust laws, 
a “helpful analogy” to the Bank Holding 
Company Act, also give an expansive defini- 
tion to the term “customer” and were criti- 
cal to the court’s conclusion in Swerdloff. 

14 Swerdloff, 584 F.2d. at 58. 

15 Specifically, 42 U.S.C. §2000e and 42 
U.S.C. §§1981 and 1985(3). 

16 42 U.S.C. §2000e, et seq. 
17 42 U.S.C. §1981. 
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by Burton Young 


he reader will find the following two articles thought 
provoking as well as fascinating reading. 
The authors debate the issue with great skill 
and strength of conviction in support of their 
respective positions. 

Mr. Haines, a Florida marital and family lawyer of national 
renown, argues in colorful language (almost prose) for a legal 
redefinition of family that would allow child visitation 
rights to others who are not presently within the family or legal 
loop. He supports his thesis with the “child best interest” test 
which is now being dramatically affected by modern societal 
changes wrought in part by family economic concerns. 

Deborah Marks and N. David Korones, two of Florida’s most 
respected family lawyers, write convincingly in both defense 
of children and their “interest.” Expanding the legal definition 
of family, they espouse, will serve to destroy, not enhance, a 
child’s sense of stability if we literally add to the “parent pie.” 
Their arguments, they contend, are supported by tradition. 
Further, they make a strong argument that to expand the legal 
definition of family would be to open “the door to justification 
for oppressive governmental interference in personal lives.” 

The issue has been joined. It is a tough and emotional one 
to solve. 

The Long Range Planning Committee of the Family Law 
Section of The Florida Bar has recognized the significance of 
this debate which is raging in family courts throughout the 
land. 

The authors provide us with an in-depth treatment of the 
issue. With further study and appropriate comment from the 
profession, perhaps we will emerge with some concrete recom- 
mendations for legislative enactment. 

We welcome your views. 


| Burton Young is board certified in marital and family law and practices with 
| Young, Franklin & Berman, P.A., North Miami Beach. A former president of 
The Florida Bar, Mr. Young is a fellow in the American Academy of 
Matrimonial Lawyers and served as president of the Florida Chapter from 
1981 to 1983. He was co-chair of the Long Range Planning Committee of the 
= Family Law Section in 1991. 

These articles are submitted on behalf of the Family Law Section, A. Matthew 
Miller, chair and co-editor with Renee Goldenberg. 
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Rights of Others in the Lives of Children 


farmhouse and its crack- 

ling fireplace end each day, 

as mother finishes dishes 

while her husband lights 
his pipe and sits with the children 
before bedtime. This scene depicted 
frequently by Norman Rockwell is no 
longer an accurate portrayal of Ameri- 
can family life. Industry has eaten the 
open spaces and created huge earning 
centers, which must be catered to if the 
family of today is to survive. The father 
has long ago sold his fields and the 
mother has hung her apron for the last 
time as she packs a lunch beside her 
husband in preparation for work each 
day. Their children mature in a society 
that has forgotten the beauty of time. 
Everything is immediate, governed by 
financial careers, and subjected to in- 
tense scrutiny by “responsible” 
television programming. Those that can 
afford to provide substitute parenting 
for the children do so; those that can- 
not, do nothing. Children wake them- 
selves, gather the books they remember, 
dress, and walk to the school bus stop 
without supervision or encouragement. 
They return “home” in the same fash- 
ion. No parent greets them nor assists 
with the work of the day. That child 
has been abandoned to fend for himself 
or herself in a world that could not care 
less. 

On countless occasions a phenomena 
occurs with children as they find sub- 
stitutes who make the time and have 
the inclination to assist in the child’s 
growth. These persons are often neigh- 
bors, babysitters, distant relatives, or 
friends who by fortuitous circumstance 
have been trusted with the child’s care 
during the period parents are not 
around. We have been asked to study 
the impact of these substitute parents 
on the lives of children and to consider 
their rights, if any, with respect to the 


by Martin L. Haines III 


children they raise. It is not suggested 
that the parents who abandon their 
children are without love or parental 
instinct. Simply, they have been caught 
by the dichotomous message of the 
times, “be everything to everyone, at 
all times, for now and for evermore.” 
Women have suffered the most by 
attempting to become the breadwinner/ 
homemaker. They are accused of re- 
nouncing their responsibility to raise 
the children in the traditional way by 
favoring monetary gain and societal 
approval. This guilt is carried and at 
times encouraged by the children they 
raise. Without passing on the correct- 
ness of the nuclear way of life, it is 
necessary to admit that the lives of our 
children are being adversely affected. 
Their declining performances on stan- 
dardized testing is but one of the exam- 
ples of the problems at hand. The 
causes, of course, are myriad. 

Certainly, the definition of lifestyle 
provided by the movers of today has 
devastated the future of the society 
they sought to improve. The fallout 
includes the abominable rise in the 
divorce rate that threatens each mar- 
riage from its inception. Parents who 
work outside the home are exhausted 
upon return. They have little time for 
each other, let alone their children. 
Again, the opportunity for bonding with 
a nonparent arises and is often chosen 
by children who sense no alternative. 
The creation of a new family begins as 
each substitute is called to the front. 
It is this “family” that needs to be 
recognized and listened to if the best 
interests of children are to be consid- 
ered. 

Instead, courts are constrained to 
follow the unimaginative laws of our 
land that begrudgingly give contact 
rights to natural grandparents and 
none to persons who have actually 
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fulfilled the day-to-day needs of the 
child with love and concern. 

The quest of parents for immediate 
happiness, stimulated by the proximity 
of replacements living so near, has 
opened the door for legislative involve- 
ment. Persons who now assume the 
role of parent must not be overlooked. 
People will cry that any attempt by our 
government to invade, with legislation, 
the home of a constituent constitutes 
an unconstitutional invasion of pri- 
vacy. However, is this constitutional 
guarantee designed to negate the rights 
of children to be removed from neglect 
or to have their best interests consid- 
ered at all times? Would the inclusion 
of additional persons in the quest for 
custody or visitation in a divorce case 
further invade the privacy of parents 
who involve themselves in this type of 
dispute today? 

If Mr. Rockwell were to describe the 
family of today, he would draw houses 
facing one another, some bigger than 
others, but all trapped in the eye of any 
neighboring onlooker. He would place 
in most houses employed and exhausted 
parents who have been married before 
with children stemming from their prior 
and present relationships. There would 
be no fire nor any leisurely pursuit. 
The televisions would be on in each 
room and watched by individuals with- 
out the company of another. Interac- 
tion would be nonexistent and the 
solitude of each child’s path would be 
deafening. In some houses, while the 
parents recovered from the day’s labor, 
a substitute would be depicted feeding, 
bathing, and reading stories to the 
children. Those children would have 


‘smiles on their faces; they would not 


be mesmerized by the pointlessness of 
television; and they would glow. It is 
suggested those houses offer the most 
benefit to children. What happens, how- 


ever, if those houses are divided by 
divorce? The step-parent, in the case 
of a second family, is most often ex- 
cluded from child issues; the substitute 
parent is always excluded, and the 
relatives of each are treated with re- 
moteness. 

Courts are overburdened with family 
issues. They are reluctant to encourage 
the expansion of domestic issues to 
include the rights of others in issues 
involving a child. However, if one sys- 
tem is to stay abreast of reality, then 
it should be impossible to deny that in 
many circumstances nonparent par- 
ents are providing for the child and 
should continue to do so after divorce. 
The examples are limited only by the 
creativity of the thinker. Assume a 
court is confronted by a couple intend- 
ing to divorce who have two children. 
Both parents work; the husband is a 
functional alcoholic who spends each 
evening after work in a local pub, and 
the wife is a professional workaholic 
whose job requires long hours, travel, 
and frequent evening meetings. Both 
parents profess to love their children. 
They excuse their neglect of their off- 
spring by contrasting the importance 
or “quality” of time with the assumed 
unimportance of quantity time. Since 
birth, the children have been cared for 
by a full-time nanny who is called 
“mom” by both children. The nanny 
has done everything for these children, 
and they love her with deep unre- 
stricted affection. Of the three, which 
should be entrusted with the care of 
these children? 

Standards should be amended to 
allow courts to consider the best inter- 
ests of children in all circumstances 
involving them. Persons who have par- 
ticipated in their lives should be per- 
mitted to vie for the right to continue 
this effort. 

Mental health professionals are pre- 
sented as witnesses in most custody 
cases to enlighten the court about the 
welfare of a child. They rely typically 
on concepts of “primary psychological 
parent” or “bonding.” They admit with 
regularity that the persons meeting 
these definitions are not limited to 
relatives by blood or marriage of the 
child in question. They are persons 
who have an appreciation of time and 
the significance of spending it with the 
innocent mind of the child, and who 
have been chosen by the child or chil- 
dren to be counted on, loved, and 


A custodial “other” can give the child the 
love and balance needed, while the 
noncustodial other can be given the right to 
visit and participate in the life of that 
child as well 


trusted. 
Courts should consider as a guide: 

1) Age of child; 

2) Age of interested party; 

3) Health of child; 

4) Health of interested party; 

5) Likelihood of child flourishing in 
home of interested party; 

6) Duration of relationship between 
interested party and child; 

7) Quality of relationship between 
interested party and child; 

8) Economic advantages; 

9) Educational advaritages; and 

10) Current development of the child 
and a finding of responsibility for that 
growth. 

The use of qualified mental health 
professionals should be encouraged in 
order to ensure that our courts are 
fully and properly advised of all consid- 
erations. Certainly the natural rela- 
tionship that exists between parent 
and child should be given great weight, 
but it should not be determinative of 
any child issue standing alone. 

By redefining family and examining 
the sincerity of a person’s interest in 
the life of a child, courts will be empow- 
ered to provide that child with the best 
of all circumstances. A custodial “other” 
can give the child the love and balance 
he or she needs, while the noncustodial 
other can be given the right to visit and 
participate in the life of that child as 
well. 

How often would the situation arise? 
More often than we think. Finances 
will limit the contests in many in- 
stances, as will the ability of the par- 
ticipants to work out an agreement as 
an alternative to judicial intervention 
with respect to the children. The shar- 
ing of a child will be difficult, as will 
the meting out of financial respon- 


sibility for the care of the child when 
it includes those not previously recog- 
nized. Perhaps when all is done, per- 
sons who marry will more seriously 
consider the ramifications of failure 
and be more willing to sacrifice the 
need for immediate recognition as a 
business success in favor of the more 
meaningful and important need for 
children to be returned “home.” 

Only time will demonstrate the fruit- 
fulness of this suggestion. Courts and 
legislatures have historically accepted 
challenges. They should not shy away 
from this one. 0 


Martin L. Haines III is board certi- 
fied in marital and family law and 
practices primarily in Palm Beach 
County. He received his J.D. from 
Stetson University College of Law 
in 1971. Mr. Haines is a fellow of the 
American Academy of Matrimonial 
Lawyers, member of the Executive 
Council of the Family Law Section, 
Florida Bar Long Range Planning 
Committee, and Marital and Family 
Law Certification Review Course 
Committee. 
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t has been suggested that in con- 
sidering “the best interests of 
children” the definition of those 
to be considered in determining 
custody and visitation should be ex- 
tended well beyond parents to include 
friends, neighbors, nannies, and others 
who bring smiles to the little faces of 
children “abandoned” in families where 
both parents work. It has been further 
suggested that the court system is 
equipped to make a value judgment as 
to whether a parent’s choice to employ 
a competent child care assistant is the 
equivalent of “neglecting” the child so 
as to warrant removing the child from 
that parent’s home upon divorce. 

It is interesting that the desire to 
“redefine” family to include others 
comes only at a time when the choice 
to have women work outside the home 
has become more prevalent. Inherent 
in the movement to consider these 
“others” as preferable custodial “par- 
ents” is a value-based belief that chil- 
dren who are allowed to spend their 
days with persons other than their 
parents are either neglected or aban- 
doned. In “Rights of Others in the 
Lives of Children,” Mr. Haines not only 
directly states that children of two- 
parent working homes are abandoned 
or neglected, he holds that factor out 
as the cause of declining performance 
on standardized testing and the “abomi- 
nable” rise in the divorce rate. This 
view, which is without factual support, 
fails to consider other factors in society 
(television, quality of education, etc.), 
and opens the door to justification for 
oppressive governmental interference 
in personal lives. 

It is an economic fact for many 
households that the home cannot be 
supported in any reasonable fashion 
unless both adults contribute finan- 
cially. If one was to take seriously a 
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“Rights” of Others in the Lives of Children: 
A Basis for Confusion 


by N. David Korones and Deborah Marks 


presumption that children are being 
abandoned or neglected if both parents 
work, then parents would be forced to 
choose between the risk of losing cus- 
tody of their children to their chosen 
day care worker or putting food on the 
table for them. Those parents choosing 
to find responsible day care for their 
children and still have food on the table 
now stand accused of neglect serious 
enough to warrant the removal of the 
children from their home upon divorce. 
This added burden is not only patently 
unfair, it is certainly gender-biased 
(despite the lip service paid to the 
“suffering of women” who attempt to 
become a breadwinner/homemaker). 
Men were never accused of abandoning 
or neglecting their children when they 
allowed another to handle the day care 
of the children. They were considered 
to be responsible parents for providing 
financially and arranging for compe- 
tent and loving care. 

The perception that finding responsi- 
ble day care is abandonment ignores 
the fundamental fact that the parents 
in the intact marriage still control the 
quality of care that the child receives. 
They make the decisions as to what 
foods the child will eat. They make the 
decisions as to what types of activities 
the child will engage. If they are dissat- 
isfied with the care, they either fire the 
caretaker or change facilities. Would 
the “new family definers” permit the 
courts to become involved in a determi- 
nation that a nanny could not be fired 
from an intact home because the chil- 
dren were “bonded” to him or her and 
it would not be in the “child’s best 
interests”? How far does this go? 

If we are to hold that nonparental 
care is abandonment, must we then 
remove all children from working sin- 
gle parent homes as they must, by 
definition, be abandoned or neglected? 


Should a widow be stripped of her 
children because she works to support 
them? If not, why, with two children 
in the same care facility should the 
consideration exist that one might be 
given to the day care provider when 
the parents of that child divorce, when 
we do not also consider giving the 
custody of the other child to the day 
care provider if that child is from a 
single parent home initially? 

Given the current market situation 
that pays men more than women, if 
we are to require that one parent 
remain home, it would again fall upon 
the mothers to forego their careers. 
While in some circumstances, where 
the temperament of the mother is suited 
to full time “mommying,” this may 
result in a psychological benefit to the 
child, it also creates a nightmare. The 
evidence is overwhelming that a woman 
removing herself from the workforce 
irreparably damages her career path. 
Given the high rate of divorce, and the 
low rate of compliance with support 
orders, both adults must be fully capa- 
ble of supporting themselves and any 
children. We cannot ask any segment 
of the community to automatically 
waive the ability of self-support be- 
cause we believe that children should 
be cared for differently. Perhaps the 
answer is to look at ways to make sure 
that adequate day care is available to 
all while allowing all adults to have 
self-determination as to all aspects of 
their future. 

We also do not want to assume that 
a home parent situation is automati- 
cally optimal. A bored, unhappy home 
parent who truly loves and cares for 
his or her child may be providing a 
lower standard of care. The “quality 
time” spent by a working parent may 
be better than the “quantity time” that 
the same parent might have provided. 


} 


Do we want the door opened to 
legislative and court involvement in 
determining, in minute detail, the qual- 
ity of children’s care? It appears easy 
to say that if another had been, to the 
court’s mind, raising the child then 
that person should have “custody.” But, 
what we are really doing is judging the 
lifestyle chosen by the parents for them- 
selves and their family. If we can do 
that in a divorce situation, can we then 
go into any intact home and remove 
children who do not meet the statutory 
definition of neglected children, merely 
because we believe that another form 
of parenting could be preferable? Can 
we say to a home parent—turn off the 
soap operas and listen to your children 
for six hours a day or we will remove 
them? Do we judge by how many times 
per week the children are bathed? 
Should we require that all mothers 
breastfeed because it is unquestionably 
better for the children? The risk of an 
open door to governmental interference 
in personal lives is simply too great. 
Without question, when there is actual 
abuse, a government must step in to 
protect a minor, but do we want a 
society in which the government steps 
in to question the parent’s dedication 
to his or her children? 

While we all look wistfully at the 
Norman Rockwell family, the family 
structure was obviously unsatisfactory 
to many or it would not have changed 
so dramatically over time. We know it 
housed hidden dangers. We must not 
now attempt to imprint upon society a 
picturebook existence, which was styl- 
ized and idealized and never existed 
to start with. 

The courts have, rightfully, consid- 
ered step-parents to have “rights” in 
certain extreme situations. When a step- 
parent has raised a child for a substan- 
tial period of time, there has been and 
should be a “best interest” considera- 
tion. But that circumstance cannot be 
lumped together with the neighbors 
and hired help. With the step-parent, 
there has been an affirmative act by 
the parent to elevate that new person 
to the status of family. Neighbors and 
hired help are just that—neighbors 
and hired help. They never have had 
the ultimate responsibility for the chil- 
dren, although the children may well 
love them for the limited functions they 
perform. 

Past the question of custody, is the 
question of visitation. “And the king 


While we all look wistfully at the Norman 
Rockwell family, ... we must not now 
attempt to imprint upon society a picturebook 
existence, which was stylized and idealized 
and never existed 


said, Bring me a sword’ So a sword 
was brought before the king. And the 
king said, ‘Divide the living child in 
two and give half to the one, and half 
to the other’ ”! 

The wisdom shown by the ancient 
Hebrew king demonstrates not only 
the dilemma our multi-family society 
has created for itself, but also the 
solution suggested when the “redefin- 
ers” state that a custodial other can 
give a child love and balance, with the 
noncustodial others (parents and, pre- 
sumably, other people with child-love) 
having visitation. The baby of old, of 
course, wasn’t sliced in half, and nei- 
ther should today’s child be divided 
into multiple parts. 

The question is usually presented 
as: “To what extent should the children 
of multiple divorces be required to 
‘visit’ with their various extended fami- 
lies?” However, there should be no such 
requirement at all. Instead, visitation 
should be entirely dependent on the 
relationship between the minor child 
and some particular extended family 
member. 

What, today, is the definition of fam- 
ily? The Census Bureau has settled on 
“two or more persons related by birth, 
marriage or adoption, who reside in the 
same household.” New York State’s 
highest court stretched the definition 
last summer, holding that the survivor 
of a gay couple retained the legal rights 
to an apartment they had long shared. 
Looking to the “totality of the relation- 
ship,” the court set four standards for 
a family: 1) the “exclusivity and lon- 
gevity of a relationship”; 2) the “level 
of emotional and financial commit- 
ment”; 3) how the couple “conducted 
their everyday lives and held them- 
selves out to society”; and 4) the “reli- 


ance placed upon one another for daily 
services.”2 

A child of divorce may have many 
persons in his or her immediate family— 
a father, several step-fathers, a mother, 
several step-mothers, many grandpar- 
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ents and step-grandparents, multiple 
cousins, step-cousins, aunts, step- 


aunts, uncles, step-uncles, step- 
brothers, and step-sisters. Not at all 


Continued from page 8 


try praised these volunteer lawyers. 
A September 9 Associated Press re- 
port from Homestead began, “Hurri- 
cane Andrew has produced some 
unlikely heroes. Lawyers, for exam- 
ple.” The article went on to detail how 
lawyers were helping people “through 
the confusing legal tangle of insur- 
ance policies, contractors’ repair bids 
and government aid programs.” 

The Florida Bar’s Council of Sec- 
tions endorsed and encouraged its 
members to help with the publication 
of a legal aid advisory brochure for 
victims of hurricanes in Florida. Mi- 
ami lawyer Stephen T. Maher 
coordinated the project. The bilingual 
booklet, printed and also distributed 
by the Review newspapers in Dade, 
Broward, and Palm Beach counties, 
is 60 pages and includes information 
on how to hire an attorney and basic 
hurricane-related legal topics that run 
the gamut from tax issues to landlord 
and tenant problems. Other articles 
written by lawyers and Review re- 
porters include labor and employment, 
price gouging, insurance, mobile home 
law, and government benefits. We are 
distributing 50,000 copies to various 
community agencies as well as to 
individual citizens upon request. 

By now, most of the original 17,000 
soldiers, sailors, and Marines have 
left. They cleared debris, patched up 
schools, fixed roofs, constructed four 
tent cities, and handed out tons of 
food. The Red Cross has handed out 
tens of millions of dollars in vouchers 
to victims to be used for rent, depos- 
its, food, clothing, furnishings, and 
other necessities. The Small Business 
Administration has reviewed applica- 
tions for assistance in rebuilding 
businesses. FEMA has processed its 
reams of paperwork. And now as the 
current year draws to a close and the 
new year will soon dawn, South Flo- 
ridians are pretty much on their own 
again. 


President’s Page 


The legal 
community will do 
its part to make 
South Florida a 
community of justice 
and service.... It 
could be our 
profession’s finest 
tribute and for some 
individuals, their 
finest hour 


And with that indomitable spirit 
that seems to permeate the citizenry 
throughout our great state, Dade 
Countians have declared “We Will 
Rebuild.” As a full-page insert in the 
Miami Herald proclaimed, in part, “It 
will be a Herculean effort. No Ameri- 
can community has ever faced 
physical destruction on such an epic 
scale. And we are determined to build 
a better, more just and promising 
community than before, not just re- 
store the world that Andrew’s 
ferocious winds swept away.” 

The legal community will do its 
part and more to make South Florida 
a community of justice and service to 
the others. In the next few years (the 
time some estimate it will take to 
recover fully), the learned counsel 
and professional advocacy of many 
lawyers will be needed. South Florida 
citizens will experience, and at times 
be tested by that experience, just 
what due process, legal protection, 
fairness, decency, and civilization 
truly mean in the American tradition. 
It could be our profession’s finest 
tribute and for some individuals, their 
finest hour. 
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included in this definition are those 
relationships with nonfamily others 
that it is now suggested that we recog- 
nize as “family.” All of a sudden, holi- 
days become times of anxiety and con- 
fusion instead of the warm family bond- 
ing time they are supposed to be. 
Obviously, the child will be torn be- 
tween what she or he wants to do and 
what is demanded of her or him. 

These nontraditional family entities 
are causing problems identifying who 
is kin and just who can be counted on 
in the future. 

There is no argument that for visita- 
tion to be meaningful and beneficial to 
the child, the time spent must be 
“quality” time. Can a multitude of 
visitations with different “parents” ro- 
tated throughout the year possibly be 
“quality”? There is no time for the child 
to be just that—a child. 

Do we really want to add to the 
uncertainty of children the prospect 
that their parents will not always be 
there for them as parents? Each time 
we add another person to the available 
parent pie, they learn from friends, 
television, and other media that the 
established fact that no matter what 
happens they will always have their 
parents is not an established fact. They 
may bond to a neighbor, but all chil- 
dren do know who their parents are. 
Should we disrupt this because we 
believe that, in our opinion, a parent 
should always stay home without con- 
sideration of the emotional and fiscal 
needs of the parents? 

Attorneys will, as they should, con- 
tinue to battle for the interests of their 
individual clients. Therefore, it is left 
to the court to remain above the battle 
and ride to the defense of children and 
their interests. Like Solomon, the court 
wields the sword of justice not to divide 
the child, but to protect it. The right 
to wield that sword must, however, be 
tempered by the consciousness of what 
power we want to give to a govern- 
ment, and whether we really want to 
deprive families of the right to choose 
their own lifestyles by allowing a court 
to peep through their keyholes, pre- 
sumptively “in the best interests of the 
children.” 0 


1 1 Kings 3:24-25 (Revised Standard Ver- 
sion). 

2 Footlick, What Happened to the Family, 
Newsweek Special Edition: The 21st Cen- 
tury Family, Winter/Spring 1990, at 14, 18. 
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TAX LAW NOTES 


Innocent Owner/Innocent Spouse— 
Representing the Criminal’s Lover 


he individual who is the 

criminal’s lover runs the 

gamut from the innocent to 

the career criminal. The 
word “lover” is used because the crimi- 
nal’s “significant other” may or may 
not be the criminal’s spouse. The indi- 
vidual may not even live with the 
criminal. The one thing that all indi- 
viduals who have been a criminal’s 
lover have in common is that the 
probability is high that he or she will 
eventually find themselves trying to 
get back property from some federal 
or state authority. 

The two tools most frequently used 
by federal! authorities to obtain prop- 
erty from the criminal’s lover are 1) 
forfeiture and 2) jeopardy or termina- 
tion assessment. 

Knowledge of two defenses is essen- 
tial to a proper representation of the 
criminal’s lover when these tools are 
used. The defenses are “innocent owner” 
and “innocent spouse.” The “innocent 
owner” defense is used in the context 
of a forfeiture. The “innocent spouse” 
defense is used in the context of 
jeopardy and termination assessments. 


innocent Owner 

At the federal level, the most widely 
known types of forfeitures are those 
forfeitures described in Title 18, §§981 
and 982,? and Title 21, §881. 

Title 18, §981 describes the circum- 
stances under which property derived 
from certain crimes will be subject to 
forfeiture. Among the many crimes 
listed are the following: 

1) Structuring.? 

2) Laundering of monetary instru- 
ments. 

3) Engaging in monetary transac- 
tions in property derived from specified 
unlawful activity. 

4) Offenses against a foreign nation 


The government has 
enormous resources 
to investigate the 
criminal, the 
criminal’s property 
and relationships. 
The criminal’s lover 
may have few or no 
resources to fight the 
forfeiture 


by Robert E. Panoff 


involving the manufacture, importa- 
tion, sale, or distribution of a controlled 
substance within whose jurisdiction 
such offense would be punishable by 
death or imprisonment for a term ex- 
ceeding one year and which would be 
punishable under the laws of the United 
States by imprisonment for a term 
exceeding one year if such act or activ- 
ity constituting the offense against the 
foreign nation had occurred within the 
jurisdiction of the United States.* 

Of particular interest is Subsection 
981(a)(2) which states: 
No property shall be forfeited under this 
section to the extent of the interest of an 
owner or lienholder by reason of any act or 
omission established by that owner or lien- 
holder to have been committed without the 
knowledge of that owner or lienholder. (Em- 
phasis added.) 

The above language describes what 
is commonly known as the “innocent 
owner” defense. It is important to no- 


tice that the language of the statute 
places the burden of proof on the owner. 

Innocent ownership is alleged when 
the criminal’s lover is in the position 
of having his or her property forfeited. 
At first glance, the more cynical of us 
would think that there is no such thing 
as an “innocent owner” in the context 
of an individual who has romantically 
affiliated with a criminal. (This thought 
will undoubtedly also occur to you 
when you read the discussion below 
concerning “innocent spouse.”) How- 
ever, like all subcultures, the criminal 
subculture has its own value system, 
rules, and behaviors. It is not unusual 
for the criminal to isolate a lover from 
the criminal’s activities. This might 
be done out of a lack of trust or a desire 
to protect (either the property or the 
lover). In any event, do not take it for 
granted that the criminal’s lover has 
any knowledge of the criminal’s activi- 
ties. 

Ch. 13 of Title 21, entitled “Drug 
Abuse Prevention and Control,” con- 
tains §881. Section 881, in essence, 
provides that any and all substances, 
materials, products, equipment, con- 
veyances, books, records, monies, nego- 
tiable instruments, real property, etc., 
used in connection with drugs shall be 
subject to forfeiture. Some of the sub- 
paragraphs of §881 have exceptions 
similar to the “innocent owner” defense 
found in Subsection 981(a)(2) of Title 
18. 

For instance, Subsection 881(a)(4) 
provides for the forfeiture of all convey- 
ances used in connection with drugs, 
but Subsections 881(a)(4)(A), (B), and 
(C) provide the following specific excep- 
tions: 

Subsection 881(a)(4)(A) provides: 


[N]o conveyance used by any person as a 
common carrier in the transaction of busi- 
ness as a common carrier shall be forfeited 
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under the provisions of this section unless 
it shall appear that the owner or other 
person in charge of such conveyance was a 
consenting party or privy to a violation of 
this subchapter or subchapter II of this 
chapter. (Emphasis added.) 


Subsection 881(a)(4)(B) states: 


[N]o conveyance shal] be forfeited under the 
provisions of this section by reason of any 
act or omission established by the owner 
thereof to have been committed or omitted 
by any person other than such owner while 
such conveyance was unlawfully in the pos- 
session of a person other than the owner in 
violation of the criminal laws of the United 
Siates, or of any stale. (Emphasis added.) 


Subsection 881(a)(4)(C) provides: 


[N]o conveyance shall be forfeited under 
this paragraph to the extent of an interest 
of an owner, by reason of any act or omis- 
sion established by that owner to have been 
committed or omitted without the knowl- 
edge, consent, or willful blindness of the 
owner. (Emphasis added.) 


In addition to the exceptions shown 
above, Subsections 881(a)(6) and 
881(a)(7) contain two additional excep- 
tions. However, these exceptions must 
be viewed within the context of the fact 
that the operative forfeiture language 
of Subsections 881(a)(6) and 881(a)(7) 
is extremely broad.* They state: 


All moneys, negotiable instruments, securi- 
ties, or other things of value furnished or 
intended to be furnished by any person in 
exchange for a controlled substance in viola- 
tion of this subchapter, all proceeds trace- 
able to such an exchange, and all moneys, 
negotiable instruments, and securities used 
or intended to be used to facilitate any 
violation of this subchapter, . . . . Subsec- 
tion 881(a)(6) (Emphasis added.) 


All real property,® including any right, title, 
and interest (including any leasehold inter- 
est) in the whole of any lot or tract of land 
and any appurtenances or improvements, 
which is used, or intended to be used, in any 
manner or part, to commit, or to facilitate 
the commission of, a violation of this title 
punishable by more than one year’s impris- 
onment, . . . . Subsection 881(a)(7) (Empha- 
sis added.) 


The exception for both Subsection 
881(a)(6) and 881(a)(7) is generally as 
follows: 


[E]xcept that no property shall be forfeited 
under this paragraph, to the extent of the 
interest of an owner, by reason of any act 
or omission established by that owner to 
have been committed or omitted without 
the knowledge or consent of that owner. 


Thus, while both Title 18, §981, and 
Title 21, §881, provide for various “in- 
nocent owner” defenses, they are not 
all identical. 

At first blush, the “innocent owner” 
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The criminal’s lover 
may be completely 
unaware of the 
criminal’s illegal 
activities; however, 
the government 
would probably try 
to use the 
facilitation theory to 
forfeit all of the 
funds 


defenses seem simple. Unfortunately, 
this is far from the truth. The govern- 
ment has enormous resources avail- 
able to investigate the criminal, the 
criminal’s property, and the criminal’s 
relationships. The criminal’s lover, on 
the other hand, may have few or no 
resources to fight the forfeiture. 

It will only be after a thorough 
debriefing of the criminal’s lover, to- 
gether with a comprehensive investiga- 
tion, that you will be able to discern 
whether the “innocent owner” defense 
is applicable. This is the case because 
the “innocent owner” must meet a 
significant evidentiary burden. In the 
11th Circuit, at least in the case of 
Subsection 881(a)(6) and Subsection 
881(a)(7) forfeitures, the owner must 
prove both prongs of a two-pronged 
test. The first prong is that the owner 
was not involved in, and was unaware 
of, the criminal behavior which precipi- 
tated the forfeiture. The second prong 
is that the owner did everything that 
reasonably could have been done to 
prevent the illegal activity.” 

On the other hand, the government’s 
burden is far less onerous. It need not 
establish that property is subject to 
forfeiture by a preponderance of the 
evidence. The government may meet 
its burden by showing that probable 
cause exists to believe that the prop- 
erty is subject to forfeiture.® “Probable 
cause” is defined as “reasonable grounds 


for belief supported by less than prima 
facia proof, but more than mere suspi- 
cion.”? The burden then shifts to the 
claimant to show by a preponderance 
of the evidence that the property is not 
subject to forfeiture. 

An area of concern with respect to 
the “innocent owner” defense under 
§981(a)(2) is a recent district court 
case! which discusses the interaction 
between the “innocent owner” defense 
and what has been called the “facilita- 
tion theory.” “Facilitation” is defined 
as making the underlying criminal 
behavior less difficult or less free from 
obstruction or hinderance.!! For in- 
stance, innocent funds may be used to 
clean or conceal dirty money. 

An example which demonstrates how 
the interaction between the “innocent 
owner” defense and the facilitation 
theory can create a problem for the 
criminal’s lover is the situation in 
which a joint account, with funds from 
both individuals, is held by the crimi- 
nal and the nonspouse lover. The crimi- 
nal’s lover may be completely unaware 
of the criminal’s illegal activities; how- 
ever, the government would probably 
try to use the facilitation theory to 
forfeit all of the funds.!2 This line of 
reasoning appears to be incorrect. Con- 
gress’ obvious intent, under §981(a)(2), 
was to exempt “innocent owners” from 
the hardship of a forfeiture under §981. 
It is improper to, in effect, nullify the 
“innocent owner” defense of Subsection 
981(a)(2) by a misinterpretation of the 
forfeiture language of §981. 

Thus, as can be seen from above, 
“innocent owner” defenses are avail- 
able, but require careful investigation 
and thorough and detailed research for 
their proper application. The “innocent 
spouse” defense discussed below is, 
perhaps, although technical, a bit more 
straightforward. 


Innocent Spouse 

Frequently the federal government 
utilizes jeopardy or termination assess- 
ments to accomplish the same goal as 
the goal accomplished through the use 
of the forfeiture statutes.!5 In fact, it 
is not unheard of that after the govern- 
ment loses a forfeiture case or concedes 
a forfeiture case, it turns the file over 
to the Internal Revenue Service and, 
before the U.S. marshal has had time 
to return the property to the claimants 
in the forfeiture proceeding, the prop- 
erty is levied and seized pursuant to a 


jeopardy or termination assessment 
by the Internal Revenue Service. 

In this type of proceeding, the burden 
of proof with respect to the reason- 
ableness of the levy, termination or 
jeopardy assessment is on the secretary 
of the treasury. The burden of proof with 
respect to the reasonableness of the 
amount of the assessment is on the tax- 
payer.!4 

Subsection 6013(e) of the code, entitled 
“Spouse Relieved of Liability in Certain 
Cases,” provides a statutory framework 
which sets forth the circumstances under 
which a spouse will be relieved of the tax 
liability set forth on a joint return. This 
provision is known as the “innocent 
spouse” defense. !5 

There are a number of threshold 
questions which must be answered before 
diving into the operative provisions of 
Subsection 6013(e). 

1) Was the “innocent spouse” actually 
married to the criminal spouse for the 
taxable year(s) at issue?!6 

2) Was a joint return filed?!” 

3) Was it signed by the “innocent 
spouse” or was the signature supplied by 
thecriminal spouse without the “innocent 


spouse’s” knowledge? 


4) Was it signed voluntarily?!8 

If the “innocent spouse” was married 
to the criminal spouse for the year or 
years at issue, filed a joint “return,” 
signed the return, and signed the re- 
turn voluntarily, then you should pro- 
ceed to analyze the facts within the 
operative provisions of Subsection 
6013(e). 

In order for the noncriminal spouse 
to qualify as an “innocent spouse,’ all 
of the following conditions must be 
met:!9 

1) A joint return had to have been 
made by the criminal and noncriminal 
spouse. 

2) There had to have been a “sub- 
stantial understatement of tax” on the 
joint return which was attributable to 
a “grossly erroneous item” of the crimi- 
nal spouse. 

3) At the time the return was signed, 
the noncriminal spouse did not know, 
and had no reason to know, that there 
was a “substantial understatement.” 

4) Under all of the facts and circum- 
stances, it would be inequitable to hold 
the noncriminal spouse liable for the 
substantial understatement of tax. 

The first condition is discussed above. 
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The second condition requires the un- 
derstanding of two technical terms. 
The first term is “substantial under- 
statement of tax.” A “substantial un- 
derstatement of tax” means that the 
joint return should have shown more 
than $500 in tax due than it showed. 
If the additional tax is equal to or less 
than $500, then one condition of Sub- 
section 6013(e) is not fulfilled and 
Subsection 6013(e) does not apply. Of 
course, if there was little or no substan- 
tial understatement of tax, the “inno- 
cent spouse” has no exposure and need 
not be concerned about whether the 
“innocent spouse” defense is available. 
The second term is “grossly erroneous 
item.” A “grossly erroneous item” is 
any item of gross income omitted from 
gross income by the criminal spouse.?° 

A review of cases involving the “inno- 
cent spouse” defense demonstrates that 
many of them focus on whether the 
“innocent spouse” knew or had reason 
to know of the substantial understate- 
ment. It can be very difficult to prove 
that the “innocent spouse” was without 
knowledge because lack of knowledge 
cannot be based on ignorance when it 
can be shown that the noncriminal 
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spouse was aware of or could have 
obtained knowledge of the situation or 
occurrence giving rise to the under- 
statement. 

The last condition can also be diffi- 
cult to prove. It must be proved that it 
is inequitable to hold the noncriminal 
spouse liable for the tax. The Tax 
Court has retained the “significant 
benefit” test which, prior to the Tax 
Reform Act of 1984, was set forth in 
Subsection 6013(e).2! The significant 
benefit test allows the Internal Reve- 
nue Service to show direct or indirect 
benefits such as gifts, transfers of prop- 
erty, interest-free loans, or elaborate 
and flamboyant life style, etc. 

Thus, use of the “innocent spouse” 
defense, while somewhat technical, pri- 
marily involves a thorough factual in- 
quiry. In omission of income situations, 
the state of the law for “innocent 
spouse” is relatively clear as compared 
to the law concerning the “innocent 
owner” defense discussed above. 


Conclusion 

“Everybody loves somebody some- 
time”—even criminals. The criminal’s 
lover may find himself or herself facing 
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the weapons of financial mass destruc- 
tion created by Congress for use in the 
never-ending war against crime. It is 
hoped that if you find yourself repre- 
senting such a person, this article will 
be helpful.4 


! Due to space limitations, this article 
will not discuss state forfeiture proceedings. 

2 Title 18, §982, entitled “Criminal For- 
feiture,” sets forth how a court, in imposing 
sentence on a person convicted of what are 
essentially the same offenses listed in Title 
18, §981, may use forfeiture as part of the 
sentence. There are also other federal forfei- 
ture provisions which are beyond the scope 
of this article. See, e.g., Title 18 Subsections 
492, 2253, 2254, 3667, and 4012. 

3 For a discussion of the structuring and 
money laundering statutes, see Panoff, Struc- 
turing, Money Laundering and “8300” Im- 
proprieties—The New “Tax” Crimes of the 
Decade?!, 67 Fua. B. J. 34 (Jan. 1992). 

4 Florida attorneys practicing interna- 
tional law (whether tax or otherwise) should 
read this language very carefully. There is 
a mistaken, but widely held, belief that if a 
foreign person did not do anything illegal 
in the United States, there is no risk of 
forfeiture with respect to the investment of 
the proceeds from a foreign drug-related 
crime in the United States. 

5 Note the use of the phrases “used or 
intended to be used, in any manner or part” 
and “or to facilitate.” 

§ Note that in the 11th Circuit, tenancy 
by the entirety property under Florida law 
held by an “innocent owner” and the crimi- 
nal spouse is not forfeitable. See United 
States v. One Single Family Residence, 699 
F. Supp. 1531 (S.D. Fla. 1988), affirmed, 
894 F.2d 1511 (11th Cir. 1990). But see 
United States v. Parcel of Real Property 
Known as 1500 Lincoln Avenue, 949 F.2d 
73 (3d Cir. 1991), in which the Third Circuit 
held that a wife’s innocent owner defense 
did not preclude the forfeiture of real prop- 
erty held by husband and wife as tenants 
by the entireties under Pennsylvania law. 
Also of some interest is the fact that the 
Florida Supreme Court recently held in 
Robert A. Butterworth v. Caggiano, 
___So.2d__, 17 F.L.W. 8448 (1992), that 
homestead property is not forfeitable in the 
context of the state RICO act. 

* See United States v. One Parcel of 
Real Estate at 1012 Germantown Road, 
Palm Beach County, Florida, 5 F.L.W. Fed. 
C 731 (1992); United States v. One 1980 
Bertram Fifty-Eight Foot Motor Yacht, 876 
F.2d 884, 888 (llth Cir. 1989); United 
States v. $215,300, 882 F.2d 417, 420 (9th 
Cir. 1989); United States v. One 1982 
Twenty-Eight Foot International Vessel, 741 
F.2d 1319, 1322 (11th Cir. 1984). It should 
be noted that at the time of the writing of 
this article (July 1992), there is a split in 
the circuits over whether the second prong, 
the “due care” prong, is required. See, e.g., 
United States v. Lots 12, 13, 14, and 15, 869 
F.2d 942, 946-47 (6th Cir. 1989); and United 


States v. One Urban Lot Located at 1 Street 
A-1, 865 F.2d 427, 430 (1st Cir. 1989). 

8 See United States v. Four Parcels of 
Real Estate in Greene and Tuscaloosa Coun- 
ties, 941 F.2d 1428, 1438-39 (11th Cir. 
1991) (rehearing en banc). 

9 See United States v. Four Million, Two 
Hundred Fifty-Five Thousand, 762 F.2d 
895, 903 (11th Cir. 1985), cert. denied, 474 
U.S. 1056 (1986). 

10 See United States v. All Monies 
($477,048.62) in Account No. 90-3617-3, 
Israel Discount Bank, New York, New York, 
754 F.Supp. 1467 (D. Hawaii 1991), in 
which Judge Kay states: “It is the property 
that is the wrongdoer, and forfeiture can 
be ordered even in the absence of any 
wrongdoing on the claimant’s part.” 

11 See United States v. Schifferli, 895 
F.2d 987, 990 (4th Cir. 1990); United States 
v. Certain Funds on Deposit in Account 
01-0-71417, 769 F.Supp. 80 (E.D.N.Y. 1991). 

12 See United States v. All Monies 
($477,048.62) in Account No. 90-3617-3, 
Israel Discount Bank, New York, New York, 
754 F.Supp. 1467 (D. Hawaii 1991); and 
United States v. Certain Accounts Together 
With All Monies on Deposit Therein, et al., 
6 F.L.W. Fed. D 169 (S.D. Fla. 1992). (Note 
that Judge King would not extend the 
facilitation theory to “indirect recipient ac- 
counts” despite the government’s insistence.) 

13 Termination and jeopardy assessments 
allow the Internal Revenue Service to im- 
mediately assess tax, interest, and penal- 
ties without going through normal preassess- 
ment and assessment procedures. See I.R.C. 
§§6851 and 6861 (1986), as amended (herein- 
after referred to as the “Code”). Jeopardy 
and termination assessments are accompa- 
nied by simultaneous notices of liens and 
levies. They are also frequently accompa- 
nied by third party and nominee liens and 
levies. 

14 See I.R.C. Subsection 7429(g). 

15 Subsection 6663(c) of the Code con- 
tains a separate “innocent spouse” provision 
for the fraud penalty. It states: “In the case 
of a joint return, this section shall not apply 
with respect to a spouse unless some part 
of the underpayment is due to the fraud of 
such spouse.” 

16 The “innocent spouse” defense is not 
available to the criminal lover who is not 
the spouse of the criminal. See I.R.C. Sub- 
section 6013(e). Be sure to obtain official 
proof of the marriage. More than one attor- 
ney has been embarrassed to learn, at the 
last minute, that the client was not mar- 
ried. 

17 Not all documents purporting to be 
“returns” are returns. See Beard v. Commis- 
sioner, 82 T.C. 766 (1984), affirmed, 793 
F.2d 139 (6th Cir. 1986). 

18 A spouse will be relieved of liability if 
it is shown that the joint return was not 
signed voluntarily. Duress must be shown. 
See C. Hansen, T.C. Memo 1976-84. 

19 See I.R.C. Subsection 6013(e)(1). 

20 This article will only discuss the appli- 
cation of the “innocent spouse” defense in 
the context of omitted income. Sham deduc- 
tions will not be covered. 

21 See J. Purcell, 86 T.C. 228 (1986). 
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CRIMINAL_LAW 


A New Insanity— 


Fetal Alcohol Syndrome 


ppearing in criminal 
courts around the nation 
is a new type of criminal 
defendant—one who com- 
mits crimes, often senselessly and of 
incredible ferocity that shock the 
sensibilities of judges and juries and 
result in these defendants receiving 
the harshest penalties possible, includ- 
ing, when murder is involved, a death 
sentence. 

When examined by mental health 
experts, they have typically been la- 
beled as sociopaths or possessing an 
“anti-social” personality disorder. Over 
the past 20 years there has, however, 
emerged a new explanation for why 


certain people commit such atrocious’ 


crimes with apparent indifference to 
what they have done. 

™m 1972 the medical community es- 
tablished what had been suspected 
since women first drank alcohol. Those 
who drink while pregnant may cause 
physical deformities and brain damage 
to their fetuses. When born, such chil- 
dren suffer from fetal alcohol syndrome 
(FAS).! 

In simple terms, the brain can be 
viewed as an inhibitor of a person’s 
actions. That is, based on the informa- 
tion the mind has to make decisions, 
most of the time it prevents or guides 
us from acting in certain ways. When 
a woman consumes alcohol, often in 
large amounts, during all or at least 
crucial stages of her pregnancy, those 
portions of the brain which restrain 
impulses and control higher intellec- 
tual activities can be damaged. As a 
result, an adult, who superficially ap- 
pears normal and behaves as others 
at times, may be completely lacking in 
the ability to control impulses or judge 
the correctness of actions. Because of 
what the mother drank when she was 
pregnant, a child may have the judg- 


In the past 20 years, 
a new explanation 
has emerged for why 
certain people 
commit atrocious 
crimes with 
apparent 
indifference 


by David A. Davis 


mental ability of a five-year-old for the 
rest of his or her life. Nothing can 
correct this deficit, and one does not 
“grow” out of it, as occasionally hap- 
pens with other childhood ailments. 
Only the physical distinctiveness, which 
identifies the FAS child diminishes 
with age.” 

The average IQ of persons affected 
with this defect is two standard devia- 
tions or 30 points below the norm, 
making many eligible for classification 
as mentally retarded.? This also means, 
however, that a significant number of 
people suffering this affliction have 
higher IQ’s. The fetal damage can span 
a continuum of deficiencies from pro- 
found to mild, further implying that 
measures of intellectual functioning 
only grossly correspond to the level of 
the FAS child’s dysfunction. Regard- 
less of their intelligence, the defective 
youths suffer significant deficiencies 


which directly control their ability to 
obey the law.‘ A mother’s use of alcohol 
during pregnancy often means that her 
child will lack impulse control, have 
an exceedingly poor memory, and be 
unable to learn from experience, to 
engage in abstract reasoning, and to 
exercise judgments.® 

Besides these disabilities, FAS chil- 
dren often have several environmental 
factors which tend to exacerbate their 
conditions. Typically they are abused, 
neglected, and grow up without either 
one or, more often, both parents.® 


[S]ome adolescents and adults with FAS/ 
FAE have mental health problems that are 
additionally disabling and result from their 
early rearing in dysfunctional alcoholic fami- 
lies. The adverse impact of such families 
on children is only recently being recog- 
nized, but at the very minimum, we know 
that the risk for child neglect and physical 
and sexual abuse is elevated. The residuals 
of these early traumatic experiences are felt 
as deeply by the intellectually handicapped 
as by the intellectually normal. However, 
the intellectually handicapped have more 
difficulty conceptualizing and verbalizing 
their experiences, and more difficulty, in 
general, in learning from their past experi- 
ences.” 


On a more personal and poignant 
level, Michael Dorris, in his book, The 
Broken Cord, describes what it means 
to be afflicted with FAS. In the early 
1970’s he adopted a four-year-old Na- 
tive American boy who he discovered 
suffered from FAS. 

“The thing I kept returning to,’ I said, “is 
bad judgment.” Seventeen years as part of 
our family does not counteract for Adam 
{his son] that instant of not seeing the big 
picture. He takes something that doesn’t 
belong to him, or he gets goaded into going 
to his boss and saying cuss words he doesn’t 
understand. Try to explain to that man how 
bad judgment is not a matter of simple 
intelligence or an indicator of a rotten 
person, but just inability, absolute inability. 

“How can a person live without judg- 
ment?” Jeaneen wondered. “It’s something 
that nobody really focuses on until you run 
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‘ 


I sat down with Adam and said, “Don’t let 
yourself be used by other people.” And he 
can understand it when I’m right there, but 
one of the reasons that we have always lived 
in a very controllable environment—in the 
country and now in a small town—is that 
he would be a sitting duck if he went to a 
school where there were drugs or drinking. 
He wouldn’t last a day.® 


into it. Then you realize how valuable it is.” 


Here is a man who for almost 20 
years protected a young, defective man/ 
child from the world, yet for all the 
care, the love, and the sacrifice, Adam 
is not ready and will never be able to 
live independently. He simply does not 
have the ability to imagine, to project 
himself into the future, or to weigh the 
consequences of his actions. Hope and 
a father’s wishes cannot fix a defective 
brain. 
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[A]s soon as the pressure was off, he seemed 
to slough whatever skills he had been as- 


siduously taught. .. . He existed in the 
present tense, with occasional reference to 
the past precedent. .. . The question of 


“why” has never had much meaning for 
Adam; the kind of cause-effect relationship 
it implies does not compute for him.9 

The prognosis for such children to 
lead a normal life is virtually nil. They 
have a life-long condition, which sur- 
gery will not improve, nor will love, 
anger, or patience. They are, in a real 
sense, in a world by themselves, and 
at U.S. Senate hearings on fetal alco- 
hol syndrome, Dorris rhetorically asked, 
“How do we teach compassion for a 
growing class of people who are likely 
to exhibit neither pity, nor gratitude, 
who take everything society has to 
offer and have almost nothing con- 
structive to give back?”!0 

While the medical community is strug- 
gling with preventing fetal alcohol syn- 
drome and caring for children so af- 
flicted, the legal profession in general 
has yet to recognize the issues arising 
from this crisis. Generally the problems 
fall into two basic groups: those involv- 
ing the mother and her fetus and those 
of the child/adult who suffers from this 
syndrome. 

The questions regarding pregnant 
mothers who drink are similar to those 
arising in the abortion debate. 

While the issues involving the 
mother’s and the fetus’ rights are im- 
portant and need to be discussed,!! 
my interest focuses upon the children 
born with this disability who are now 
adults. By the calendar they are ma- 
ture, but in reality they have the 
impulse control and the judgment of 
an infant. Should they be held respon- 
sible for committing crimes which they 
could not stop nor appreciate the grav- 
ity of the resulting harm? Whatever 
the answer, we must then consider 
what is done with the thousands of 
adults with FAS who were abused as 
children, who commit incredibly stu- 
pid, violent crimes, but also who do not 
realize the evil of their conduct? Can 
they be insane within the traditional 
definitions of that affirmative defense? 
I am suggesting that such a defense 
may be available to the brain-damaged 
criminal defendant. 

Generally speaking, there are two 
definitions of insanity used in America. 
The least popular form is commonly 
known as the irresistible impulse test, 
which requires the criminal defendant 


to have some identifiable mental dis- 
ease, and because of that infirmity be 
unable to control personal conduct. 
Such a test or definition of insanity 
looks to the person’s “will” or ability 
to control himself or herself.12 

That test has generally been rejected 
in favor of one that focuses upon a 
person’s knowledge of his or her behav- 
ior, and derives its definition from the 
famous M’Naghten test for insanity. 
Although this latter measure has had 
much criticism, most jurisdictions ac- 
cept the underlying premises of the 
standard by focusing upon the defen- 
dant’s cognitive ability to understand 
the nature and consequences of per- 
sonal behavior. 

Florida adheres in large measure to 
the right-wrong test for insanity ar- 
ticulated by the M’Naghten test. Speci- 
fically, 

A person is considered insane when: 

1. He had a mental infirmity, disease or 
defect. 

2. Because of that condition 

a. He did not know what he was doing or 
its consequences or 

b. Although he knew what he was doing 
and its consequences, he did not know it 
was wrong.!4 

Like the irresistible impulse test, the 
Florida standard requires the defen- 
dant to have some mental problems. 
Unlike the former standard, however, 
it requires this person to be unable to 
“know” the wrongfulness of his or her 
criminal conduct. Earlier formulations 
of this cognitive standard, and indeed 
the M’Naghten definition, had also 
required that the defendant not “know” 
that what had been done was wrong. 
Narrowly construing the knowledge 
prong of the test so that defendants 
need only have an intellectual aware- 
ness of what they were doing would 
have rendered the insanity test mean- 
ingless. Except in the most bizarre 
cases, most defendants realize what 
they are doing. They “know” that they 
are killing someone or taking a victim’s 
property. Idaho, Montana, and Utah 
have in effect adopted such a construc- 
tion by legislatively abolishing the in- 
sanity defense.!4 

Other states, including Florida, have 
rejected such a restrictive notion of the 
requisite knowledge to be found in- 
sane, and state and federal courts have 
instead given it a broad interpretation. 
In Florida, for example, the insane 
cannot appreciate the consequences of 
their actions, nor can they understand 
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the cause and effect relationship be- 
tween their criminal act and the result- 
ing harm." In other words, the insane 
person does not understand the nature 
and quality of his or her act or its 
consequences or is incapable of distin- 
guishing right from wrong.!® 

Under this interpretation, adults af- 
flicted with fetal alcohol syndrome may 
very well be insane. Because they are 
brain damaged, they meet the first 
prong of all insanity tests: They will 
suffer from some mental disease or 
defect. The crucial question is whether, 
because of that deficiency, they lack 
the “knowledge” to appreciate the im- 
plications of their criminal conduct. 

The answer must, in many circum- 
stances, be “yes.” Although they intend 
to commit a criminal act, the typical 
FAS defendant has little or no judg- 
ment ability, no abstract reasoning 
skills, and poor memory. A teenage 
defendant, for example, may rape a 
girl simply because “the other kids told 
me to.” He will commit this crime even 
though he has been repeatedly re- 
minded that such conduct is bad. When 
this inability to foresee or understand 
the consequences of one’s actions and 
a lack of judgment is coupled with the 
general inability to control impulses, 
it becomes obvious that this class of 
criminal defendants does not appreci- 
ate that what they have done is 
wrong.!? In such cases, the defendant’s 
diminished mental capacity and or- 
ganic inability to control impulsive 
behavior amount to insanity as Florida 
has defined it. When the FAS-afflicted 
person commits a criminal act, what 
is right or wrong is irrelevant to that 
person and hence unconsidered. At 
some later time, the defendant may 
acknowledge that the act was wrong, 
but at the crucial time when the crime 
was committed, the defendant did not 
have such knowledge. The damaged 
brain simply did not consider the cor- 
rectness of the acts.!8 

Such inability to appreciate the con- 
sequences only emphasizes the point 
that FAS adults lack the crucial men- 
tal skills society expects them to have 
acquired as children. Most, if not all, 
FAS adults, even those who are not 
retarded, fail to consider consequences 
and are insensitive to subtle social 
cues.!? Because the brain is damaged, 
the FAS child/adult lacks the internal 
structure or ability to learn self- 
control. The only treatment that seems 
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to work is to provide that discipline or 
structure by external means.2° Educa- 
tion has limited value because of their 
generally poor memory, and inconsis- 
tent retention. Love, patience, or anger 
have little long-term value in control- 
ling behavior. Only externally imposed 
control seems to work. Lacking such 
restrictions, knowledge, or apprecia- 
tion, they are as insane as the psy- 
chotic. Neither are in touch with the 
world, one having lost it, the other 
never having acquired it. 

While an FAS-afflicted defendant 
may be insane, proving it in court is 
another matter. An insanity defense, 
despite its notoriety, is rarely used and 
less often successful, and the FAS 
defendant faces significant obstacles 
in raising the issue of mental condition 
at the time the charged crime was 
committed. First, mental health ex- 
perts generally have a hard time diag- 
nosing defendants with this syndrome. 
It has been identified only within the 
last 20 years and comparatively little 
research has been conducted. What has 
been done has focused almost exclu- 
sively upon infants and children. Only 
recently has any medical article exam- 
ined the long-term effects of FAS on 
adults.2! 

Moreover, many psychologists and 
psychiatrists have difficulty properly 
evaluating defendants who are men- 
tally retarded, which accounts for a 
large portion of the FAS population. 
Thus, the understandable tendency is 
to fit criminal defendants into previ- 
ously defined and accepted diagnosis 
categories, such as “anti-social behav- 
ior disorder” or “schizotypal personal- 
ity disorder.” 

Increasing the difficulty of winning 
with this defense, juries must have a 
difficult time accepting the deficits of 
the FAS defendant. For example, how 
can someone completely lack judgment, 
the ability to foresee the consequences 
of an action, or fail to remember that 
theft, rape, and murder are wrong. As 
they look at the defendant in the court- 
room, he or she does not appear crazy. 
Such a person, who is not obviously 
psychotic, nevertheless must be from 
a different world. 

Jurors, however, have a more funda- 
mental difficulty with this defense, and 
it is one that judges also have. It can 
be argued that all persons charged 
with a crime must suffer from some 
mental abnormality, yet to recognize 


that truth would render the criminal 
law meaningless. There is the real and 
articulated fear that to acknowledge 
mental defects, such as fetal alcohol 
syndrome, as a defense to crime wouid 
be to release obviously dangerous per- 
sons onto the streets to prey upon the 
innocent public. This is a powerful, 
legitimate concern, particularly when 
the FAS-afflicted defendant, who has 
a history of being abused as a child, 
resorts to violence first when improp- 
erly analyzing a social situation. Accor- 
dingly, Florida refuses to let FAS de- 
fendants, who may be sane under the 
state’s strict test for insanity, argue 
that their mental defects prevented 
them from forming the requisite intent 
or premeditation to commit a particu- 
lar crime.2? Despite this limitation in 
the guilt phase of a first-degree murder 
trial, evidence of this condition should 
be admissible in the penalty phase of 
a capital murder trial because it cer- 
tainly is relevant to the defendant’s 
character, a key consideration in ad- 
mitting evidence at this portion of the 
defendant’s trial.?3 

To date, neither the U.S. Supreme 
Court nor the Florida Supreme Court 
has considered the implications of fetal 
alcohol syndrome in death penalty sen- 
tencing. In Penry v. Lynaugh, 492 U.S. 
302 (1989), the nation’s high Court 
said that mental retardation, an im- 
portant indicator of FAS, does not by 
itself preclude execution of persons 
who have committed murder. Justice 
O’Connor provided the crucial vote. For 
her, mental retardation by itself was 
not enough to keep all retarded defen- 
dants off death row. America’s evolving 
sense of decency as measured by what 
state legislatures had said on this issue 
had not progressed to the point where 
most of them precluded such afflicted 
defendants from execution, so she re- 
quired more evidence of a lack of moral 
culpability beyond mere retardation. 
On the record before the Court today, how- 
ever, I cannot conclude that all mentally 
retarded people of Penry’s ability—by virtue 
of their mental retardation alone, and apart 
from any individualized consideration of 
their personal responsibility—inevitably lack 
the cognitive, volitional, and moral capacity 
to act with the degree of culpability associ- 
ated with the death penalty.”4 

Although executing the mentally re- 
tarded under the state constitution 
remains an open question in Florida, 
our high court has generally rejected 
low intelligence by itself as sufficiently 
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strong mitigation to preclude imposing 
a death sentence.?° Like the U.S. Su- 
preme Court, the Florida Supreme 
Court generally requires low intelli- 
gence plus extra mitigation to justify 
reducing a sentence to life in prison. 
FAS may provide that additional miti- 
gation. 

Mental retardation when combined 
with FAS provides a strong reason not 
to execute a defendant who murdered, 
but, as mentioned earlier, a significant 
minority of FAS persons have IQ’s 
above the mental retardation IQ cutoff. 
As a practical matter, without the 
deficiency of low intellect, they are 
significantly more likely to be sen- 
tenced to death for at least two rea- 
sons. First, they typically will appear 
to be more cunning and to have com- 
mitted more vicious murders than their 
dumber colleagues. Second, because 
the typical forensic psychologist is un- 
familiar with FAS, he or she often 
evaluates such afflicted persons as hav- 
ing some sort of “anti-social” personal- 
ity disorder. Although this has been 
described as “moral insanity,’2 the 
Florida Supreme Court has been unim- 
pressed with it as mitigation.2” Thus, 
while fetal alcohol syndrome may pro- 
vide a more satisfactory explanation 
of why a defendant committed a par- 
ticularly heinous and indefensible mur- 


tual content and bare of any memories 
and instilled values. The really unfor- 
tunate ones are too intelligent to qual- 
ify for social programs available to the 
retarded. They are smart enough to get 
into trouble, but too defective in intelli- 
gence and foresight to realize the con- 
sequences of their actions. They are 
insane, yet they go to prison where 
they are victimized by the more cun- 
ning inmate population, or they sit on 
death row awaiting execution. 7 
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der, jurors and judges may give it little 
weight because the defect occurred at 
birth. Without any explanation of the 
pervasive and defining nature of this 
defect, they may relegate it to a defense 
ploy for sympathy. 

In Florida a corps of children and 
adults exists who are not obviously 
psychotic as we typically picture the 
insane, but then they are not quite in 
touch with the world they inhabit 
either. Their lives are stark in intellec- 
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ENVIRONMENTAL & LAND USE LAW 


New Standards, If Not Greater 
Protections, Against 
Land Use Regulations 


oth federal and state case 

law continue to address the 

various circumstances in 

which a landowner is enti- 
tled to the payment of just compensa- 
tion as a result of a governmental 
regulation depriving the landowner of 
the economical use of the landowner’s 
property. While a landowner’s right to 
obtain such just compensation has no 
doubt been expanded by recent court 
decisions, the law remains unclear in 
some circumstances, leaving both land- 
owners and local governments uncer- 
tain as to the potential effect and 
consequence of land use regulatory 
restrictions. Notwithstanding the lack 
of certainty in knowing when the re- 
strictive effect of a particular regula- 
tion on a burdened property consti- 
tutes a compensable taking, the law is 
evolving toward greater protection for 
property rights by ensuring that public 
burdens are not borne by individuals 
alone, but are shared by the public as 
a whole. 

Most recently, the 11th Circuit Court 
of Appeals in Reahard v. Lee County, 
(Case No. 91-3593) 92 W.L. 178766 
(11th Cir. 1992), vacated a judgment 
entered in favor of a landowner which 
found that Lee County’s growth man- 
agement act restricting land use den- 
sity constituted a compensable taking. 
The landowner sought to build a 126- 
unit development on the last approxi- 
mately 35 acres of a larger 540-acre 
parcel which he had inherited. Since 
1940, several hundred other acres had 
been developed in the coastal man- 
grove area. The trial court viewed the 
35 or so acres separately from the 
larger, original tract and concluded 
that the county’s land use restriction 
caused the landowner a “substantial 
deprivation” of value of his property, 
resulting in a compensable taking. 


The courts’ rulings 
revive landowner 
hopes for just 
compensation when 
losing property 
rights to 
governmental 
regulation 


by Ronald L. Weaver 
and Mark D. Solov 


On appeal, the 11th Circuit analyzed 
the case as a partial taking. They 
distinguished the case from the U.S. 
Supreme Court’s recent decision in 
Lucas v. South Carolina Coastal 
Council, _ U.S. __, 112 S. Ct. 2886 
(1992), reversing _U.S.___, 3048S. 
Ct. 376 (1991), involving the complete 
taking of a parcel’s economic value. 
Accordingly, the appeals court in 
Reahard rernaanded the case because 
the magistraie judge’s order “misap- 
plied the legal standard for partial 
takings and failed to make adequate 
factual findings.” 

The 11th Circuit’s vacating of the 
lower court’s judgment signalled the 
following two answers to questions left 
by the Lucas ruling: 1) The Reahard 
court clearly distinguished Lucas by 
noting that a partial taking can, in 
fact, occur even though a portion of the 
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property retains some economic value,! 
and 2) the decision now requires all 
lower federal courts within the 11th 
Circuit’s jurisdiction in such takings 
cases to make sufficient factual find- 
ings to guide landowners, bureaucrats, 
and lawyers through a two-part evolv- 
ing standard. This standard is de- 
scribed as follows: Specifically, when 
all economic value is lost and prior 
nuisance and other property principles 
in that state did not already prohibit 
such use, compensation is—categori- 
cally—always required. Alternatively, 
when not all—but substantially all 
such use is lost—Reahard requires a 
case-by-case analysis of both the eco- 
nomic impact of the regulation on the 
claimant, and the extent to which the 
regulation has interfered with invest- 
ment-backed expectations to determine 
when compensation must still be paid. 
To make these determinations, 
Reahard mandates careful and thor- 
ough fact findings. The test requires 
consideration of the evidence regarding 
the following pertinent facts: 

1) The history of the property— 
When was it purchased? How much 
land was purchased? Where was ihe 
land located? What was the nature of 
title? What was the composition of the 
land and how was it initially used? 

2) The history of development— 
What was built on the property and 
by whom? How was it subdivided and 
to whom was it sold? What plats were 
field? What roads were dedicated? 

3) The history of zoning and regula- 
tion—How and when was the land 
classified? How was use prescribed? 
What changes in classifications oc- 
curred? 

4) How did development change when 
title passed? 

5) What is the present nature and 
extent of the property? 


] 


6) What were the reasonable expec- 
tations of the landowner under state 
common law? 

7) What were the reasonable expec- 
tations of the neighboring landowners 
under state common law? and 

8) Perhaps most importantly, what 
was the diminution in the investment- 
backed expectations of the landowner, 
if any, after passage of the regulation?? 

Interestingly, in Reahard, the 11th 
Circuit acknowledged that evidence was 
introduced in the trial court regarding 
the initial title acquisition of the prop- 
erty, its sales history and development, 
its record of permitting, how and when 
the landowner inherited the property, 
the topography and extent of the prop- 
erty, its zoning history, the develop- 
ment of similarly designated wetlands 
areas and the landowner’s investment- 
backed expectations. Even a cursory 
review of the evidence presented dem- 
onstrates that the landowner appears 
to have satisfied each part of the test 
stated by the 11th Circuit for an ag- 
grieved landowner to obtain compensa- 
tion. The appeals court, however, re- 
quired the trial court to provide de- 


tailed factual findings to support its 
decision. 

Lawyers and judges now know a 
little better the respective burdens each 
must meet in trying’ these 
mushrooming and constitutionally 
charged regulatory takings cases. The 
11th Circuit has provided a detailed 
roadmap for an aggrieved landowner 
to consider when believing that a par- 
tial taking has occurred, entitling the 
landowner to compensation. 

In Lucas, alluded to in Reahard, the 
Supreme Court held that a government 
cannot enforce a land use restriction 
that effectively deprives a landowner 
of all economic or beneficial value with- 
out payment of just compensation un- 
less “nuisance and other property 
principles” already prohibit such pro- 
posed use. Unlike the landowner in 
Reahard, the landowner in Lucas was 
prohibited from all economical use of 
his property. He had paid almost one 
million dollars for two beachfront lots 
in South Carolina. At the time he 
purchased the lots, there were no state, 
county or municipal prohibitions in 
effect against the development of his 


D elta clients know how t 


property. Neighboring landowners had 
built along the same stretch of 
beachfront area, one in fact had built 
between his two lots. 

After Hurricane Hugo hit the area 
in 1988, South Carolina passed legisla- 
tion which delineated a setback line 
from the beach for construction of per- 
manent dwellings. As applied to the 
landowner, the legislation permanently 
prohibited development of his prop- 
erty. The South Carolina Supreme 
Court reversed the trial court’s finding 
that a compensable taking had oc- 
curred. It held that Mr. Lucas was not 
entitled to compensation because the 
regulation was a valid exercise of state 
police power in the face of a greater 
public harm being prevented than pub- 
lic benefit to the state for which pay- 
ment should be made to Mr. Lucas. 

The Supreme Court reversed the 
state court and established a categori- 
cal rule that compensation is to be paid 
a landowner when a regulation de- 
prives a landowner all economical use 
of the property, unless state nuisance 
or other existing property law already 
prohibit the landowner’s proposed use. 
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Shortly before the Lucas decision, 
the Florida Fifth District Court of Ap- 
peal in Vatalaro v. Dept. of Environ- 
mental Regulation, __ So.2d __, 17 
FLW 1350 (Fla. 5th DCA 1992), reached 
a similar conclusion. In Vatalaro, the 
court ruled that the Department of 
Environmental Regulation’s denial of 
a landowner’s applications for a dredge 
and fill permit to build two homes on 
a property already zoned residential 
constituted a regulatory taking of the 
property. The appeals court, in apply- 
ing an analysis similar to that used a 
month later by the Supreme Court in 
Lucas, considered that the landowner 
had no viable use of the property as a 
result of the denial of the permit. Like 
the beach property in Lucas, the prop- 
erty in Vatalaro was good only for 
“looking at it.” 

The Supreme Court’s categorical rule 
in Lucas is easy to employ when all 
economical use of property is taken, 
but that is seldom the case. More often, 
the facts present the scenario in which 
either all economical use of one portion 
of a parcel of property is taken or, like 
the facts of Reahard, the property 
owner suffers a substantiai diminution 
in the value of the property. The in- 
quiry then becomes what is an economi- 
cally viable use of a particular piece of 
property. According to Reahard and 
many pre-Lucas Supreme Court cases 
like Penn Central Transportation Co. 
v. City of New York, 438 U.S. 104 
(1978), the answer to that question 
turns on the landowner’s reasonable 
investment-backed expectations. 

What is an economically viable use 
when viewed in the context of the 
landowner’s expectations? If there is 
no market for a particular use, is an 
alternative use necessarily an economi- 
cally viable one? For example, are 
apartments a viable use on a site zoned 
for a high-rise office building? Is it 
reasonable for the landowner to accept 
the alternative use of building apart- 
ments on a site on which the lan- 
downer had reasonably intended to 
build an office building? How will the 
terms “economical use” and “reason- 
able investment-backed expectations” 
be defined and used in analyzing tak- 
ings claims? There are no precise defini- 
tions yet. Rather the manner in which 
these terms are defined varies on a 
case-by-case basis, depending upon the 
particular property, its location and 
history, the surrounding uses in the 
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area, and, most importantly, the par- 
ticular owner investments that are 
affected by the new regulation. 

Is it reasonable for an aggrieved 
landowner to conclude that a taking 
has occurred when the landowner is 
deprived of the use of something less 
than all of the landowner’s property? 
For example, if a landowner is required 
to leave 70 percent of a tract in its 
natural state in order to develop the 
property, should the landowner be en- 
titled to claim compensable depriva- 
tion of 100 percent of the economical 
use of that nonusable portion (100 
percent of the 70 percent the lan- 
downer can never use)? Or has the 
landlord merely suffered a noncompen- 
sable diminution in the value of the 
whole parcel? A court’s willingness to 
find a compensable taking here de- 
pends in large part upon whether the 
court embraces the notion of concep- 
tual severance—that is, whether the 
court views the burdened section of a 
parcel of property as one divisible stick 
in the bundle of the owner’s property 
rights. In Lucas, the Supreme Court 
rejected the analysis used in the earlier 
Penn Central decision in which the 
Court examined the entire bundle of 
ownership rights, and refused compen- 
sation when some rights were taken 
and some remained. This suggests 
that an aggrieved landowner may be 
compensated for the loss of the entire 
beneficial use of a portion of the lan- 
downer’s property. 

Several other recent Florida courts 
have also employed the notion of con- 
ceptual severance—the unit of meas- 
urement is the property taken, not the 


coincidence of other property holdings. 
They held that a landowner is entitled 
to the payment of just compensation 
for the partial taking of property. For 
example, in one unreported circuit court 
case, Chira v. Seminole County, Case 
No. 88-4946-CA-13-9, (18th Jud. Cir. 
Ct. Seminole County, March 17, 1992), 
the landowner sought a waiver from a 
Seminole County wetlands ordinance 
that restricted development use to 10 
percent of the total area of the prop- 
erty. The landowner was attempting 
to obtain a site-plan approval for the 
last five acres of a 17-acre tract. The 
trial court viewed the five-acre parcel 
separately from the original 17-acre 
tract. It found that the ordinance re- 
stricted use of 90 percent of the prop- 
erty, substantially denying all bene- 
ficial use. Similarly, the Florida Su- 
preme Court in Joint Ventures v. Dept. 
of Transportation, 563 So.2d 622 (Fla. 
1990), also found that a compensable 
taking occurred when a landowner was 
prohibited from developing the portion 
of his property which the Department 
of Transportation had reserved for a 
right of way, regardless of other unaf- 
fected real estate holdings. 

These cases have relied upon the 
better analysis and reached the correct 
result by accepting the principle of 
conceptual severance. It necessarily 
requires that the unit of measurement 
for takings analysis is the particular 
isolated property right taken, rather 
than the property as a whole. This is 
consistent with the Supreme Court’s 
rejection of the conceptual framework 
used in its earlier Penn Central deci- 
sion. It is also the only way to explain 
Lucas’ otherwise harsh requirement of 
all loss of use before compensation is 
due from the government. Since Lucas, 
the Reahard court has confirmed un- 
equivocally that compensation must 
also be paid in cases when substan- 
tially all economic use is denied, and 
loss of “part of the property” may be 
compensable. According to this Florida 
authority, the more liberal unit of 
measurement for landowners seeking 
compensation should be applied when 
implementing the Reahard eight-part 
test to determine the owner’s legiti- 
mate investment-backed expectations. 

Analogous to a landowner’s loss of 
all use of a portion of land is the 
situation in which a regulation im- 
poses a temporary moratorium on all 
uses of a landowner’s property. Does a 


complete prohibition for a temporary 
duration constitute a compensable tak- 
ing? 

Some delays in development are 
clearly not compensable. The Supreme 
Court stated in First English Evangeli- 
cal Lutheran Church of Glendale v. 
County of Los Angeles, 482 U.S. 304 
(1987), that a prohibition of all use of 
a property because of “normal delays 
in obtaining building permits, changes 
in zoning ordinances, variances, and 
the like,” is not a compensable taking. 
Nonetheless, a compensable temporary 
taking may occur when the delay is 
beyond that ordinarily encountered in 
the permitting process. For example, a 
Minnesota trial court, relying on First 
English Evangelical Lutheran Church, 
recently found that a municipality’s 
two-year moratorium against develop- 
ment (for transportation facility inade- 
quacy) resulted in a temporary taking, 
for which compensation was owed. The 
court so concluded because the land- 
owner was denied all economically vi- 
able use of his property during the 
moratorium. (Woodbury Place Partners 
v. City of Woodbury, Case No. CO-88- 
3249 (10th Judicial District, Minn., 
December 16, 1991).) 

In analyzing a landowner’s reason- 
able investment-backed expectations, 
as the trial court in Reahard will now 
be required to do on remand, how 
should trial courts consider the expec- 
tations of those landowners who did 
not themselves purchase their prop- 
erty? What should the result be when 
a regulation denies the landowner of 
substantially all economic value of the 
property, but the property owner has 
no apparent investment expectations 
because the property was received by 
gift or inheritance? Should the land- 
owner in this instance be denied just 
compensation for the deprivation in 
use of the property merely because the 
landowner did not purchase it? The 
answer should be an unequivocal “no.” 
While it is obvious that the landowner 
receiving property by gift or inheri- 
tance may have had no pre-existing 
investment-backed expectations, not hav- 
ing purchased the property, it is equally 
clear that upon the transfer of title to 
the landowner, he or she would have a 
legitimate expectation of the economi- 
cal use of the property, as would the 
donor or parent. In foreclosures, the 
loan transactions made may in fact 
constitute similar compensable expec- 
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tations and reliance. 

Moreover, the landowner implicitly 
holds legitimate reasonable, investment- 
backed expectations by virtue of the 
expectations which existed in the mind 
of the original owner/grantor. As a 
result, the plaintiff in Reahard, who 
inherited the property from his par- 
ents, also inherited their investment- 
backed expectations. These expecta- 
tions should most certainly inure to his 
benefit. A contrary conclusion would 
work a harsh result which would cause 
the disparate treatment of landowners 
similarly situated and give rise to con- 
stitutional equal protection claims. 

The Supreme Court’s categorical rule 
in Lucas and the 11th Circuit’s newly 
formulated standard in Reahard for 
partial takings revive landowner hopes 
for just compensation when losing prop- 
erty rights to governmental regulation. 
These cases further illustrate that prin- 
ciples of fairness remain the funda- 
mental tenant of taking analysis to 
determine whether individuals or so- 
ciety should bear the expense of in- 
creased regulation. 

With these principles in mind, in- 
vestment-backed expectations should 
be compensated if there is a preponder- 
ance of evidence meeting the eight-part 
Reahard test. The unit of measure- 
ment in evaluating the effect of a land 
use regulation’s burden on a piece of 
property should be the particular iso- 
lated property right taken. Permanent 
takings must be compensated if there 
are growth management, concurrency, 
or other moratoria of indefinite dura- 
tion in effect for which there is no end 
in sight. Temporary takings should be 


compensated when they exceed the 
norm for ordinary permitting delays. 
Given the increased governmental regu- 
lation in our society, its conflict with 
individual property rights, and the evolv- 
ing protection for landowners, it ap- 
pears certain that the standards set 
forth in Reahard and Lucas will be 
used by aggrieved persons and consid-. 
ered by courts to determine their enti- 
tlement to the payment of just compen- 
sation. 


1 Reahard v. Lee County, (Case No. 91- 
3593), 92 W.L. 178766, Slip. Op. 3579 at 
3582, n. 5 (11th Cir. 1992): “Although we 
awaited the release of Lucas, the Court left 
open whether the categorical takings rule 
set forth in its opinion applies to situations 
in which a part of a landowner’s property 
is rendered unusable by a regulation.” 

2 Td. at Slip. Op. 3579 at 3584-3585. 

3 Lucas v. South Carolina Coastal Coun- 
cil, _U.S.__, 112 S.Ct. 2886, at 2895 n.8 
(Case No. 91-453, June 29, 1992), 92 W.L. 
142517. 
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YOUNG LAWYERS REPORT 


Florida’s Challenge to the 
Authority of Arbitrators to 
Decide the Statute of Limitations 


he ever-increasing caseload 
in the courts has resulted in 
an unprecedented expansion 
of the use of arbitration as 
an alternative forum for dispute reso- 
lution. On the national level, the 
Supreme Court has extended the scope 
of the federal arbitration act in a series 
of decisions over the last 10 years.! In 
Florida, the legislature has expanded 
court-ordered arbitration and media- 
tion.2 
Despite the reversal of the “tradi- 
tional judicial hostility toward 
arbitration;’ recent decisions by the 
Fourth District Court of Appeal have 
threatened to undermine arbitration’s 
function as a speedy and efficient alter- 
native to litigation. In Estate of Vernon 
v. Shearson Lehman Bros., Inc., 587 
So.2d 1169 (Fla. 4th DCA 1991), it was 
held that the court, not the arbitrators, 
should decide whether an administra- 
tive claim against an estate is timely 
filed with the court within the three- 
month period set forth in Florida’s 
probate code. Shearson had failed to 
file an administrative claim for unset- 
tled margin debts against the estate 
of a deceased customer within the 
three-month period provided in the 
probate code, F.S. §733.702. Shearson 
nevertheless proceeded to file for arbi- 
tration, and the administrators of the 
estate moved to enjoin the arbitration 
and strike the administrative claim 
due to the untimely filing. The trial 
court denied the estate’s motion, but 
the Fourth District reversed and re- 
manded the case for “a judicial finding 
as to the timeliness of Shearson’s 
claim.”3 Despite the narrow issue pre- 
sented, the court made the sweeping 
suggestion that “it is the court which 
should decide whether an arbitration 
claim has been barred by a statute of 
limitations.”* 


There is no 
Justification for 
applying the federal 
arbitration act any 
differently simply 
because it is being 
interpreted by a 
state rather than a 
federal court 


by Neal J. Blaher 


Although technically only dicta, the 
court’s language has been seized upon 
over the past year by unwilling partici- 
pants in arbitration who, like Shearson, 
filed actions for injunctive relief, ask- 
ing Florida trial courts to intervene in 
ongoing arbitrations to decide the de- 
fendants’ statute of limitations 
defenses. A number of trial courts felt 
compelled to read Vernon broadly and 
ordered parties who had agreed to 
arbitration to participate in a bifur- 
cated proceeding: First, there would 
be a trial in court to determine the 
statute of limitations. Because statutes 
of limitations (unlike the three-month 
period present in Vernon) often require 
a factual inquiry into when the plain- 
tiff knew or should have known of the 
facts giving rise to his or her cause of 
action,® the parties would opt for a jury 
trial. Only after the parties completed 
the trial process would they be able to 
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begin the arbitration process. Such a 
convoluted procedure obviously threat- 
ens arbitration’s function as a speedy 
and efficient alternative to litigation. 

The Fourth District relied on Vernon 
in subsequently affirming without opin- 
ion one such trial court decision.® 
However, the Fifth District Court of 
Appeal recently rejected Vernon’s broad 
dicta in Victor v. Dean Witter Reynolds, 
Inc., __ So.2d __, 17 FLW D2230 
(Fla. 5th DCA 1992). The Victors filed 
for arbitration with the American Arbi- 
tration Association as a result of a 
Dean Witter stockbroker’s unsuitable 
recommendation of a limited partner- 
ship. A week before the final arbi- 
tration hearing, Dean Witter filed suit 
for injunctive relief, seeking a stay of 
the arbitration pending a judicial reso- 
lution of its statute of limitations 
defense to the underlying securities 
claims. The trial court granted the 
injunctive relief requested by Dean 
Witter, but the court of appeal re- 
versed. 

The court began with the principle 
that because securities involve inter- 
state commerce, arbitration agreements 
in securities cases are governed by the 
federal arbitration act.’ The court there- 
fore relied upon federal court cases 
interpreting the federal arbitration act 
which, for over 40 years, have consis- 
tently held that under that act, the 
determination of all time-bar defenses— 
including the statute of limitations—is 
to be made by the arbitrators, not the 
courts.® As recently as last year, a 
federal court reiterated “the rule that 
it is up to the arbitrators, not the court, 
to decide the validity of time-bar de- 
fenses.”9 

The Vernon court did attempt to 
distinguish the federal cases. However, 
as noted in Victor, the Vernon court 
stated that the cases which Shearson 


é 


had brought to its attention involved 
“the interpretation and application of 
contractual provisions ... as opposed 
to the situation in the case at bar 
where the application of a state statute 
is the cause of controversy.”!° The 
Vernon court did not address the ex- 
plicit statements made in a number of 
the federal cases that arbitrators are 
to decide all time-bar defenses, whether 
they be contractual, statutory, or equi- 
table.!! 

The Victor court did not dispute the 
actual holding in Vernon. 
We agree with the Vernon court that the 
state court did have jurisdiction to prevent 
any prosecution of a claim against an estate 
which under Florida’s probate code had 
been extinguished because it was not timely 
filed. This nonclaim issue was unrelated to 
the transaction between the deceased and 
Shearson and would have had no place in 
arbitration. An arbitration agreement, even 
under the FAA, should not affect the state 
court’s power to enforce the provisions of its 
probate code. !? 


The court was quick to point out, 
however, that “[wle agree with the 
decision reached in Vernon, although 
we might disagree with dicta contained 
in the opinion.’”!3 In particular, the 
court disagreed with the Vernon court’s 
reliance on its own two-sentence, per 
curiam opinion in Anstis Ornstein As- 
socs., Architects & Planners, Inc. v. 
Palm Beach Co., 554 So.2d 18 (Fla. 4th 
DCA 1989). In holding that it was the 
responsibility of the trial court and not 
the arbitrators to determine whether 
the statute of limitations barred the 
arbitration, the two-judge majority in 
Anstis Ornstein relied on three state 
court cases construing state law, not 
the federal arbitration act.!4 Nothing 
in Anstis Ornstein suggested that the 
contract encompassing the arbitration 
agreement in that case involved inter- 
state commerce or that the federal 
arbitration act otherwise applied. It is 
interesting to note that the dissenting 
judge in Anstis Ornstein—Judge An- 
stead—concurred in the result in 
Vernon. Judge Anstead was firm in his 
dissent in Anstis Ornstein when he 
stated: 

The arbitration clause in question is a broad 
and comprehensive one covering all dis- 
putes between the parties. Another clause 
provided that the claim for arbitration must 
be filed within a reasonable time, not to 
exceed the legal limitation period. J see no 
reason why the arbitrators cannot properly 


resolve any dispute between the parties as 
to compliance with this provision.'® 


The inappropriateness of judicial in- 


tervention in determining a statute of 
limitations or other defense to the 
merits of the underlying controversy 
in arbitration is consistent with the 
limited role of the courts in cases that 
are subject to arbitration. In Protective 
Life Ins. Corp. v. Lincoln Nat'l Life Ins. 
Corp., 873 F.2d 281 (11th Cir. 1989), 
the trial court ordered consolidation of 
two arbitration proceedings even 
though the applicable arbitration agree- 
ments did not provide for consolidation. 
The 11th Circuit vacated the trial 
court’s order, pointing out the limita- 
tions of a court’s power under the 
federal arbitration act. Said the court: 
[T]he power of federal courts is “narrowly 
circumscribed.”. .. Section 4 of the Act pro- 
vides that if the existence of an arbitration 
agreement is in issue, the district court 
shall proceed to try that issue; once the 
district court is satisfied that an agreement 
for arbitration between the parties exists, 
the district court shall make an order direct- 
ing the parties to proceed to arbitration in 
accordance with the terms of the arbitration 
agreement. 9 U.S.C. sec. 4. The statute 
limits the power of the court to determining 
whether a written arbitration agreement 
exists, and if it does, to enforcing it in ac- 
cordance with its terms. Id.1® 


The court concluded that “the sole 


question for the district court is whether 
there is a written agreement among 
the parties providing for consolidated 
arbitration.”!” Because the parties did 
not include a clause for consolidated 
arbitration in their contracts, the dis- 
trict court lacked the authority to order 
consolidation. 

The Victor court recognized its prop- 
erly limited role as enforcer of the 
arbitration agreement when it con- 
cluded that: 


Dean Witter’s problem, however, is of its 
own making. For its own purposes, Dean 
Witter chose to draft customer agreements 
requiring customers to submit to arbitra- 
tion of “any controversy.” . . . Having pro- 
vided for arbitration in its customer agree- 
ment, Dean Witter will have to trust the 
arbitrators to do their jobs properly.'® 


Conclusion 

The apparent conflict between the 
Fourth and Fifth DCA positions makes 
this issue ripe for consideration by the 
Florida Supreme Court. At the time of 
this writing, an appeal of this issue is 
also pending in the Second DCA.!9 In 
addition, Dean Witter has requested 
the Florida Supreme Court to exercise 
its discretionary jurisdiction and re- 
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view Victor. 

Should the issue reach the Supreme 
Court, the Fifth District’s position is 
the proper path to follow. That position 
is consistent with the longstanding 
rule in the federal courts. There is no 
justification for applying the federal 
arbitration act any differently simply 
because it is being interpreted by a 
state rather than a federal court. As 
noted earlier, if a court turns away 
from the established, uniform rule in 
the federal courts of leaving to the 
arbitrators the determination of the 
statute of limitations or any other 
affirmative defense to the claims raised 
in the arbitration, it would defeat the 
very purpose of arbitration as a speedy, 
efficient, and inexpensive alternative 
to litigation by requiring a jury trial 


to make those determinations and then 
a “retrial” of the merits before the 
arbitrators. 

The court in Victor recognized this 
reality when it observed: 


The statute of limitations is an affirmative 
defense and there seems to be no good 
reason for conducting a trial in court to 
determine factually whether it prevents 
recovery before going forward with arbitra- 
tion. The statute of limitations does not go 
to arbitrability; it relates to whether an 
arbitrable claim is so stale that it will not 
be enforced. Unlike the Vernon issue, the 
statute of limitations issue is intimately 
bound up with the same facts that underlie 
the claim itself. Who said what to whom? 
Who knew what and when? Who did what 
and when? This issue seems perfectly suited 
for arbitration. Why have a trial in court 
on the issue and then duplicate the same 
factual presentation on liability in arbitra- 
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tion? The effect of the Vernon and Anstis 
opinions, if broadly read, is that arbitrators 
are not permitted to decide statute of limita- 
tions issues. We doubt this is true (or should 
be true) under Florida law; it certainly is 
not true under the FAA.29 


1 See, e.g., Rodriguez de Quijas v. Shear- 
son/American Express, Inc., 490 U.S. 477 
1989); Shearson/American Express, Inc. v. 
McMahon, 482 U.S. 220 (1987); Southland 
Corp. v. Keating, 465 U.S. 1 (1984); Moses 
H. Cone Memorial Hospital v. Mercury 
Constr. Corp., 460 U.S. 1 (1983). 

2 See Fia. Star. Ch. 44. 

3 Estate of Vernon v. Shearson Lehman 
Bros., Inc., 587 So.2d 1169, at 1171 (Fla. 4th 
D.C.A. 1991). 

5 Armbrister v. Roland Int’l Corp., 667 
F.Supp. 802, 812 (M.D. Fla. 1987); Hawkins 
v. Washington Shores Savings Bank, 509 
So.2d 1314, 1315-16 (Fla. 5th D.C.A. 1987); 
Kelley v. School Bd. of Seminole County, 
435 So.2d 804, 806 (Fla. 1983); Breitz v. 
Lykes-Pasco Packing Co., 561 So.2d 1204, 
1205 (Fla. 2d D.C.A. 1990); Puchner v. 
Bache Halsey Stuart, Inc., 553 So.2d 216, 
218 (Fla. 3d D.C.A. 1989); Hofer v. Ross, 
481 So.2d 939, 940 (Fla. 2d D.C.A. 1985); 
Van Dusen v. Southeast First Nat’l Bank, 
478 So.2d 82, 91-92 (Fla. 3d D.C.A. 1985). 

6 Lange v. Dean Witter Reynolds, Inc., 
__ So.2d __, 17 F.L.W. D1803 (Fla. 4th 
D.C.A. 1992). 

79 U.S.C. §2 (“A written provision in 
... a contract evidencing a transaction in- 
volving commerce to settle by arbitration a 
controversy thereafter arising out of such 
contract or transaction... shall be valid, 
irrevocable, and enforceable....’). See 
Bonar v. Dean Witter Reynolds, Inc., 835 
F.2d 1378, 1387 (11th Cir. 1988); Rosen v. 
Shearson Lehman Bros., Inc., 534 So.2d 
1185, 1186 (Fla. 3d D.C.A. 1988), rev. de- 
nied, 544 So.2d 200 (Fla. 1989); Lee v. Dean 
Witter Reynolds, Inc., 594 So.2d 783, 785 
(Fla. 2d D.C.A. 1992); Adler v. Rimes, 545 
So.2d 421, 422 (Fla. 4th D.C.A. 1989); 
Shearson/Lehman Bros., Inc. v. Ordonez, 
497 So.2d 703, 704 (Fla. 4th D.C.A. 1986); 
Merrill Lynch Pierce Fenner & Smith, Inc. 
v. Melamed, 405 So.2d 790, 793 (Fla. 4th 
D.C.A. 1981). 

8 Shearson Lehman Hutton, Inc. v. 
Wagoner, 944 F.2d 114, 121 (2d Cir. 1991); 
Prudential Lines, Inc. v. Exxon Corp., 704 
F.2d 59, 66 (2d Cir. 1983); Belke v. Merrill 
Lynch, Pierce, Fenner & Smith, Inc., 693 
F.2d 1023, 1028 (11th Cir. 1982); Conticom- 
modity Services, Inc. v. Philipp & Lion, 613 
F.2d 1222, 1224-26 (2d Cir. 1980); Hanes 
Corp. v. Millard, 531 F.2d 585 (D.C. Cir. 
1976); Halcon Int’l, Inc. v. Monsanto Aus- 
tralia, Ltd., 446 F.2d 156, 163 (7th Cir.), 
cert. denied, 404 U.S. 949 (1971); Trafalgar 
Shipping Co. v. Int’l Milling Co., 401 F.2d 
568, 571-72 (2d Cir. 1968); Titan Group, 
Inc. v. Anne Arundal County, Dept. of 
Public Works, 588 F.Supp. 938, 943 (D. Md. 
1984); Application of Reconstruction Fi- 
nance Co., 106 F.Supp. 358 (S.D.N.Y. 1952), 
aff'd, 204 F.2d 366, 37 ALR 2d 1117 (2d 
Cir.), cert. denied, 346 U.S. 854 (1953); see 
also 94 ALR 3d 536. 
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The 11th Circuit embraced the federal 
court rule in Belke v. Merrill Lynch, Pierce, 
Fenner & Smith, 693 F.2d 1023, 1028 (11th 
Cir. 1982). There, the court held that arbi- 
trators are empowered to decide whether 
claims are barred by a contractual limita- 
tion on bringing arbitration, without 
distinguishing such limitations from statu- 
tory limitations. The court also relied on 
Conticommodity Services, Inc. v. Philipp & 
Lion, 613 F.2d 1222 (2d Cir. 1980), which 
also involved a contractual limitation but 
which had relied heavily on earlier Second 
Circuit cases that had found it proper for 
arbitrators to decide statutes of limitations 
and laches. 

But see, e.g., Edward D. Jones & Co. v. 
Sorrells, Fed. Sec. L. Rep. (CCH) 196,619, 
at 92,905 (7th Cir. 1992); PaineWebber, 
Inc. v. Hartmann, 921 F.2d 507 (3d Cir. 
1990); PaineWebber, Inc. v. Farnam, 870 
F.2d 1286 (7th Cir. 1989). In those cases the 
court held claims to be time-barred under 
self-regulatory organizations’ (SROs’) six- 
year eligibility rules. Such rules provide 
that no claim is “eligible for submission to 
arbitration ... where six (6) years shall 
have elapsed from the occurrence or event 
giving rise to the act or the dispute, claim 
or controversy.” See, e.g., NASD Code of 
Arbitration Procedure, §15. Just recently, 
however, in Merrill Lynch, Pierce, Fenner 
& Smith, Inc. v. Noonan, Fed. Sec. L. Rep. 
(CCH) 996,973, at 94,174, 94,180 (S.D.N.Y. 
1992), the court deferred to the arbitrators 
on the issue of timeliness under §15 of the 
NASD Code, citing Wagoner. 

® Shearson Lehman Hutton, Inc. v. 
Wagoner, 944 F.2d 114, 121 (2d Cir. 1991) 
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(citing Conticommodity, the decision which 
the 11th Circuit followed in Belke). The 
Wagoner court explained that the rule in 
Conticommodity with respect to arbitral 
authority to decide time-bar questions un- 
der contractual limitations applied equally 
with respect to statutory limitations: “Al- 
though Conticommodity involved a one-year 
time limitation set forth in the arbitration 
agreement itself, we stated emphatically 
that any limitations defense—whether stem- 
ming from the arbitration agreement, arbi- 
tration association rule, or state statute—is 
an issue to be addressed by the arbitra- 
tors. ... It follows from these prior holdings 
that if the churning claim falls within the 
scope of the arbitration clauses in the Cus- 
tomer Agreements, the district court went 
beyond its authority in addressing the stat- 
ute of limitations issue.” Jd. (emphasis in 
original, citations omitted). 

10 Estate of Vernon, 587 So.2d at 1171 
(emphasis added). 

Victor, So2d __, 17 F.L.W. at 
D2230. See, e.g., Shearson Lehman Hutton, 
Inc. v. Wagoner, 944 F.2d 114, 121 (2d Cir. 
1991) (“any limitations defense—whether 
stemming from the arbitration agreement, 
arbitration association rule, or state statute— 
is an issue to be addressed by the arbitra- 
tors”); Trafalgar Shipping Co. v. Interna- 
tional Milling Co., 401 F.2d 568, 571 (2d 
Cir. 1968) (“the holding in Reconstruction 
Finance |that the issue of laches is for the 
arbitrators to decide] applies equally 
whether laches or limitations is in- 
volved... .”). 


2 Victor, __ So.2d __, 17 F.L.W. at 
2231. 

13 Td. at D2230 (footnote omitted). 

14 Allstate Ins. Co. v. Orlando, 262 Cal. 
App.2d 858, 69 Cal. Rptr. 702 (1968); Trans- 
America Ins. Co. v. Lumberman’s Cas. Inc. 
Co., 77 A.D.2d 5, 432 N.Y.S.2d 269 (1980); 
Union Co. School District No. 1 v. Valley 
Inland Pacific Constructors, Inc., 59 Or.App. 
602, 652 P.2d 349 (1982). 

15 Anstis Ornstein Assocs., Architects & 
Planners, Inc. v. Palm Beach Co., 554 So.2d 
18, at 19 (Fla. 4th D.C.A. 1989) (emphasis 
added). 

16 Protective Life Ins. Corp. v. Lincoln 
Nat’l Life Ins. Corp., 873 F.2d 281, at 282 
(11th Cir. 1989) (emphasis added, citation 
omitted). 

17 Td. (citation omitted). 

1S Victor, . 17 at 
D2232. 

19 Dean Witter Reynolds, Inc. v. Mar- 
schel, Case No. 91-6113-CA (Fla. 12th Jud’l 
Cir., Sarasota County, May 15, 1992). See 
also Dean Witter Reynolds, Inc. v. Smith, 
Case No. 91-4052-CA01 (Fla. 12th Jud’l 
Cir., Collier County, Jan. 22, 1992), and 
Gross v. Dean Witter Reynolds, Inc., Case 
No. 91-2400-CA (Fla. 12th Jud’l Cir., Collier 
County, Jan. 22, 1992), where the trial 
court apparently declined to follow Vernon 
and refused Dean Witter’s request for judi- 
cial intervention in determining its statute 
of limitations defense. No appeals were 
taken. 

20 Se.2d._;, 17. FL. We.at 
2230, n. 5. 
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he hierarchy of governmen- 
tal units, from the Congress 
and federal agencies down 
to municipal councils, is a 
basic feature of the American political 
structure. Historically, governmental 
entities have been formed to render 
services and perform other necessary 
functions on behalf of people within 
certain geographic boundaries. Con- 
flicts often arise when more than one 
governmental entity has the responsi- 
bility of legislating on behalf of citizens 
who share a geographic boundary. 

Typically, these conflicts occur when 
municipalities enact regulations in fur- 
therance of local interests, which par- 
allel, or address the same substantive 
area as, county ordinances enacted to 
accommodate the greater good by af- 
fecting the county as a whole. It is 
inevitable that regulatory conflicts will 
arise when counties are divided into 
municipalities which have unique goals 
and purposes not shared by the others. 
For example, a village with certain 
economic goals may feel a need to enact 
legislation which may be deemed detri- 
mental to other municipalities or the 
county as a whole. 

Chapter 166 of the Florida Statutes 

provides: 
The provisions of this section shall be so 
construed as to secure for municipalities the 
broad exercise of home rule powers granted 
by the constitution. It is the further intent 
of the Legislature to extend to municipali- 
ties the exercise of powers for municipal 
governmental, corporate, or proprietary pur- 
poses not expressly prohibited by the consti- 
tution, general or special law, or county 
charter and to remove any limitations, judi- 
cially imposed or otherwise, on the exercise 
of home rule powers other than those so 
expressly prohibited.! 

Additional language in certain county 
charters supplements these powers by 
providing that, except with respect to 
matters listed, municipal ordinances 
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LOCAL GOVERNMENT LAW 


The Opt-Out Dilemma: 
Home Rule v. Regulatory Uniformity 


The law is not clear, 
in every case, when 
a municipality 
attempts to assert its 
home rule powers 
over broader 
regulations with 
county-wide 
applicability 


by Heidi Juhl 


shall prevail over county ordinances 
to the extent of any conflict.? Accor- 
dingly, in addition to general home 
rule powers granted by the state, mu- 
nicipalities are often given the oppor- 
tunity by way of a county charter to 
“opt-out” of county-wide regulations 
that they do not wish to apply within 
their boundaries. 

The opt-out issues discussed herein 
also apply to all nonchartered counties 
in Florida due to the language in Art. 
VIII, §1(f) of the Florida Constitution 
(1968). That section states, “[A]n ordi- 
nance [of a nonchartered county] in 
conflict with a municipal ordinance 
shall not be effective within the mu- 
nicipality to the extent of such conflict.” 
(Emphasis added.)? 

Municipalities normally opt-out of 
county regulations by enacting their 
own ordinances in a given substantive 
area. Unfortunately, the few judicial 


opinions by Florida courts involving 
municipal opt-out ordinances offer lit- 
tle guidance on the types of provisions 
which comprise a valid opt-out ordi- 
nance or, more importantly, the ramifi- 
cations of a valid opt-out. 

With regard to the first concern in- 
volving the types of provisions neces- 
sary to render an opt-out ordinance 
valid, the opinion in City of Ormond 
Beach v. County of Volusia 535 So.2d 
302 (Fla. 5th DCA 1988), offers some 
guidance for evaluating a municipal- 
ity’s attempt to render a county-wide 
ordinance inapplicable within the mu- 
nicipality’s borders. The municipal 
ordinance must have a police power or 
municipal governmental function. This 
requires that the ordinance evidence 
an intent to cure an identified problem, 
or otherwise demonstrate that it will 
achieve some good for the community.* 
It is not enough for the ordinance 
merely to state an intent to exempt the 
municipality from a county’s ordinance, 
even when the county charter provides 
for the primacy of municipal ordinances 
when a conflict exists.5 If the police 
power or municipal governmental func- 
tion criterion is met, a determination 
must then be made that the municipal 
ordinance is not prohibited or 
preempted by superior law, such as the 
Florida Constitution, general or special 
law, or county charter. 

The Ormond Beach case involved an 
attempt by four cities to preclude appli- 
cability of a county impact fee ordi- 
nance within their boundaries. The 
opt-out ordinances adopted by the cit- 
ies to avoid the county impact fee 
ordinance’s application were deemed 
inadequate by the Fifth District Court 
of Appeal. The ordinances merely re- 
cited their sole purpose and intent to 
opt the respective cities out of the 
impact fee ordinance. 


4 


An attempt by three cities in Semi- 
nole County to accomplish a similar 
opt-out was held valid at the trial level 
when challenged by the county. In 
Seminole County v. City of Casselberry, 
541 So.2d 666 (Fla. 5th DCA 1989), the 
trial court concluded that there was a 
conflict between the county ordinance 
and the cities’ ordinances. Because Semi- 
nole County is a nonchartered county, 
and the Florida Constitution provides 
for primacy of conflicting municipal 
ordinances in nonchartered counties 
to the extent of the conflict,® the trial 
court deemed the municipal ordinances 
valid and effective opt-outs. The Fifth 
District Court of Appeal reversed on 
the authority of Ormond Beach, but did 
not discuss the content of the ordi- 
nances, the provisions or lack thereof 
which rendered them invalid, or why 
the constitutional supremacy argument 
was rejected. 

With regard to the second concern 
involving the ramifications of a valid 
opt-out ordinance, issues involving 
what constitutes a conflict and what 
happens to the applicability of the 
county ordinance remain unresolved. 
For instance, if a county ordinance lists 
specific items which must be submitted 
with an application for alteration or 
development of certain lands, while a 
municipal ordinance requires submit- 
tal of only a general plan for the same 
alteration, does a conflict exist? May 
the county still require each item be 
submitted although such is not re- 
quired by the municipality? 

There are two possibilities. Either 
there is no conflict, the ordinances 
exist side by side, and both entities 
may require permits via their respec- 
tive processes, or there is a conflict and 
the lesser or more general require- 
ments of the municipality prevail.’ 
Again, the few applicable judicial opin- 
ions fail to instruct the government 
practitioner on when conflicting mu- 
nicipal regulatory provisions preclude 
all county authority in the area regu- 
lated. 

In the context of state law versus 
county or municipal ordinance, the 
Florida Supreme Court has held that 
a conflict exists if the ordinance and 
the state legislative provision cannot 
co-exist. This rule was applied in 
Board of County Commissioners of Dade 
County v. Wilson, 386 So.2d 556 (Fla. 
1980), when a proposed ordinance set- 
ting the county millage rate by voter 


In the context of 
state law versus 
county or municipal 
ordinance, the 
Florida Supreme 
Court has held that 
a conflict exists if 
the ordinance and 
the state legislative 
provision cannot 
co-exist 


referendum was examined alongside 
Florida statutes which required cer- 
tain categories of county millage to be 
set by the county’s governing body. 
Because the conflicting method of set- 
ting the millage rate was the very 
foundation of the ordinance, the court 
readily found the entire ordinance un- 
constitutional. In other words, the per- 
vasiveness of the conflict was obvious 
and clearly no other provisions of the 
ordinance could stand on their own. 

A less pervasive conflict was identi- 
fied by the Second District Court of 
Appeal in Edwards v. State, 422 So.2d 
84 (Fla. 2d DCA 1982). In Edwards, 
the court found invalid a municipal 
ordinance which required a minimum 
mandatory sentence and fine that ex- 
ceeded the minimum prescribed under 
state law for the same offense. Inter- 
estingly, the court noted that, although 
a state statute always prevails over a 
conflicting municipal ordinance, a local 
ordinance does not conflict with a state 
statute if it provides for a more lenient 
penalty.? The court struck down the 
municipal ordinance because it was 
more restrictive than the state’s but, 
more importantly, the remainder of the 
municipal ordinance was allowed to 
stand based on the severability clause 
it contained. 

Other examples of conflicts which 
caused local ordinances to fall in the 
face of state statutes regulating the 
same area include a city ordinance 
providing that certain death benefits 
would be distributed equally to the 
deceased’s children, versus a state stat- 
ute providing that a parent may desig- 
nate his or her beneficiary;!° a county 
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ordinance which required claims 
against the county to be brought within 
60 days of the alleged injury, versus a 
state statute allowing such claims to 
be brought within three years;!! and a 
county ordinance which placed a mil- 
lage cap on ad valorem taxes for up to 
10 years, versus a state statute which 
“contemplates” the annual adoption of 
a budget and the fixing of millage 
rates. 

In each case except Board of County 
Commissioners of Marion County uv. 
McKeever, 4386 So.2d 299 (Fla. 5th 
DCA 1983), the offending provisions 
were struck down as applied, but the 
substantive areas in which the locali- 
ties attempted to legislate were not 
preempted by the state. It has been 
consistently recognized that, in the 
absence of express preemption lan- 
guage, both the state and a locality 
may be empowered to legislate on a 
topic.!3 

Applying these decisions to an evalu- 
ation of an opt-out attempt by a mu- 
nicipality, there appears to be a two- 
step process involved. Assuming that 
the municipal ordinance is not other- 
wise preempted and has been properly 
adopted, one must lay the ordinance 
side by side with the county ordinance 
and identify areas of conflict between 
the two. If the ordinances can co-exist 
despite any conflicts, it would seem 
that both may be implemented.!* How- 
ever, if the conflicts are so pervasive 
that there is little chance of accom- 
plishing the purpose or goal of the 
county ordinance within the borders 
of the municipality, the municipal ordi- 
nance should prevail in its entirety.!5 

The greatest difficulty lies in deter- 
mining how significant or substantial 
the conflicts must be before the county 
ordinance falls entirely. Given common 
county charter language that restricts 
the municipal ordinance supremacy to 
only “the extent of the conflict,” it 
would seem that, where possible, the 
remaining provisions of a county ordi- 
nance, which do not conflict with the 
municipal ordinance, must continue to 
be enforced.!® This is especially true 
in light of severability clauses common 
in county ordinances which declare 
that if any provision is found null, void, 
or inoperable, the remainder of the 
ordinance will remain in full force and 
effect. 

Thus, if conflicts in municipal opt- 
out ordinances fall short of destroying 


> 


the purpose and intent of the county 
ordinance, the county may be under 
an obligation to enforce the remaining 
provisions of its ordinance under an 
applicable severability clause and the 
language of its charter. 


Conclusion 

Uniformity of laws and regulations 
within a specified geographic area often 
makes long range planning easier to 
implement within those borders. Plus, 
fragmentation of land uses and certain 
government services from municipality 
to municipality may cause confusion 
and conflict detrimental to the citizens 
of the county as a whole. There are 
certain areas of government regulation 
which may be best served by the larger 
governmental unit. At the same time, 
members of a municipality may have 
special needs unique to their location 
and best understood by their municipal 
governing body. Balancing the two ap- 
proaches is a desirable, although diffi- 
cult, solution. 

The law is not clear, in every case, 
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when a municipality attempts to assert 
its home rule powers over broader 
regulations with county-wide applica- 
bility. Even when county charter lan- 
guage gives municipalities the op- 
portunity to opt-out of county ordi- 
nances that they do not wish to apply 
within their jurisdictions, questions 
remain as to what constitutes a conflict 
and how the two ordinances should be 
applied and enforced in light of such 
conflict. 

Clearly, unless the county ordinance 
falls entirely, there is an obligation to 
enforce those provisions which remain 
valid. Similarly, a municipal resident 
should not be burdened with two sets 
of regulatory requirements when a mu- 
nicipality has adopted a substantially 
conflicting regulatory process with a 
valid police power or municipal govern- 
mental function. 0 


1 Fra. Star. §166.021(4) (1990). 

2 The 12 chartered counties in Florida 
are Alachua, Broward, Charlotte, Dade, 
Duval, Hillsborough, Orange, Palm Beach, 
Pinellas, Sarasota, Seminole, and Volusia. 
Palm Beach County Charter, art. I, §1.3, 
Volusia County Cherter, art. XIII, §1305, 
and Broward County Charter, art. VIII, 
§8.04 are examples which provide that mu- 
nicipal ordinances prevail to the extent of 
a conflict. 

3 Lee, Collier, Marion, and Monroe coun- 
ties, for example, are governed by these 
provisions. 

4 City of Ormond Beach v. County of 
Volusia, 535 So.2d 302, at 304 (Fla. 5th 
D.C.A. 1988). 

5 Id. 

6 Fra. Const. art. VIII, §1(f). 

7 Assuming that the county is either 
nonchartered or the language in the county’s 
charter provides for municipal ordinance 
supremacy to the extent of a conflict. 

8 State ex rel. Dade Co. v. Brautigam, 
224 So.2d 688 (Fla. 1969). See also State v. 
Sarasota County, 549 So.2d 659 (Fla. 1989). 

9 Edwards v. State, 422 So.2d at 84 and 
85 (Fla. 2d D.C.A. 1982). 

10 Board of Trustees of the City of Dune- 
din Municipal Firefighters Retirement Sys- 
tem v. Dulje, 453 So.2d 177 (Fla. 2d D.C.A. 
1984). 

11 Scavella v. Fernandez and Metropoli- 
tan Dade County, 371 So.2d 535 (Fla. 3d 
D.C.A. 1979). 

12 Board of County Commissioners of 
Marion County v. McKeever, 436 So.2d 299 
(Fla. 5th D.C.A. 1983). 

13 Determinations of conflicts require a 
case-by-case analysis. Courts have found 
no conflict to exist when local provisions are 
deemed supplemental, additional, or stricter. 
See State v. Redner, 425 So.2d 174 (Fla. 2d 
D.C.A. 1983) and Jordan Chapel Freewill 
Baptist Church v. Dade County, 334 So.2d 
661 (Fla. 3d D.C.A. 1976). — 

14 Orange County has rendered this re- 
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sult impossible within its borders. Its char- 
ter states, “The intent of this section is that 
no person within a municipality shall be 
governed simultaneously by two (2) sets of 
ordinances covering the same subject mat- 
ter, activity or conducts, ... (with one 
exception).” (Orange County Charter, art. 
VII, §704). The opt-out dilemma is resolved 
nicely in §704 by avoidance of the word 
“conflict” and the provision that “[nJo County 
ordinance shall be effective within a munici- 
pality if the municipality maintains an 
ordinance covering the same subject matter, 
activity or conduct as the County ordinance, 
. . . (with one exception).” 

15 With regard to how pervasive a conflict 
must be for a municipal ordinance to 
“preempt” a county ordinance, guidance is 
again provided by case law wherein local 
law was tested against state law. “The sole 
test of conflict . . . is the impossibility of 
coexistence of two laws. Courts are there- 
fore concerned with whether compliance 
with a county ordinance requires a violation 
of a state statute or renders compliance 
with a state statute impossible.” Jordan 
Chapel Freewill Baptist Church, 334 So.2d 
at 664. (Emphasis in original.) 

16 If the Florida Legislature or applicable 
county governing body had intended for the 
municipal ordinance to prevail in its en- 
tirety, and for the county ordinance to fall 
in its entirety, it would not have added “to 
the extent of such conflict” at the end of the 
sentence. Those words are omitted from the 
Hillsborough County Charter which states, 
“In the event of a conflict between a County 
ordinance and a municipal ordinance, the 
municipal ordinance shall prevail within 
the municipality . . . ” (Hillsborough County 
Charter, art. IV, §4.09.) Similarly, the Pi- 
nellas County Charter states, “In all other 
cases where a County ordinance conflicts 
with a municipal ordinance, the municipal 
ordinance shall prevail.” (Pinellas County 
Charter, art. II, §2.01.) In both cases, pre- 
sumably any conflict between a municipal 
and county ordinance, regardless of the 
conflict’s significance, may cause the county 
ordinance to fall in its entirety within the 
municipality. 
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ACROSS 1 2 3 4 5 6 7 8 9 10 he el i 
1 This constitutional problem often intensifies fa is 
around the December holidays, particularly 
when government offices errect religious 
scenes (three words). 
14 A fee, usually nominal, given to famous 
people for speaking. 20 21 22 23 
15 There is no holiday for this Drug Enforcement 
Agency (Abbr.). 24 25 26 
16 Negative human trait that tends to suppress 
itself during the holidays, except at the 27 «| 28 29 =| 30 31 
department stores. 
17 Puppy, fish, kitten, or other live gift. 32 33 | 34 35 36 
18 Disc jockey (Abbr.). 
19 Scrooge-like trait meaning “‘anger.” 37 38 39 
20 Criticized ‘lack of interest’’ for the poor and 
homeless that diminishes around Christmas 40 41 42 
time. 
22 The Supreme Court starts its sessions in this 43 44 45 46 
fall month. 
24 Depend upon; put trust in. 47 48 49 
25 Slang for “yes.” 
26 It protects electrical circuits from overload. 50 51 52 53 
27 To drag or pull a disabled vehicle, or sled. 
29 One of three equal greetings from Santa Claus. 54 55 |56 57 |58 
31 To do this is human, but nevertheless 
reversible. 58 60 
32 Stately; with majesty. 
35 Unit of force. 
37 A type of drum used by the Moors. DOWN Puzzle by Ashley S. Lipson 
39 The month that gives us Memorial Day, not 
to forget Mother’s Day. 1 The courts are closed on this December 25 28 Cereal grass. 
40 Prefix meaning two, twice, dual, dos. legal holiday. 30 Office of Strategic Services (Abbr.). 
41 Even though the courts take holidays, these 2 60 minutes. 31 Talking horse or abbreviation for editor. 
never do. 3 Adult gift commonly found at Victoria’s 33 Antimony (Abbr.). 
44 “Here we are asin days, happy golden Secret. 34 Center of Thanksgiving activity. 
days.” 4 Eggs that may be overturned by new Supreme a6 Less difficult. 
46 Abbreviated abbreviation; initials (Abbr.). ae oe 38 Public relations (Abbr.). 
47 She (Jill Irelan tred in Death Wish II 5 Credi 
Gnitials), 6 A special message from the staff at The 
48 A type of property or estate that does not Florida Bar Journal (two words). 42 Missing in iain (Abbr) 
move. 7 Turf or tract. 
49 Important concern for election day. 8 Full of nits (young insects). aesllbanenapienrieheeg ve ps manne 
50 Statement of credit or account (Abbr.). 9 Duke (Abbr.). 
51 PC using 286 chip. 10 Samarium (Abbr.). 46 Spanish axticts. - 
52 Standing room only (Abbr.). 11 Postponements of a trial. 
54 Third ‘‘thing’’ singular. 12 Typographical error (Abbr.). holiday 
60 January 1. 20 Honest lawyer and our 16th president (Abbr.). or 
21 Sarcastic synonym for 29 across. wate 
23. Cesium (Abbr.). 57 A wane in fee, 
26 Test for admissibility of new scientific 88 President preceding Kennedy (Abbr.). 
oridenes: Answers on page 92 
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ADMINISTRATIVE LAW 


McDonald Revisted: The Development 
of the Deference Doctrine in 
Florida Administrative Law 


n January 1, 1975, anew 

Administrative Proce- 

dures Act became law in 

Florida. The twin pillars 
of the act were (and are) its provisions 
governing rulemaking! and adjudica- 
tion? by administrative agencies. Its 
foundation, however, is the adminis- 
trative hearing process created by F.S. 
§120.57 (1974 Supp.). 

Except for cases not involving dis- 
puted issues of material fact,? 
administrative litigation, whether aris- 
ing from rulemaking or adjudication, 
will take place in a trial-type proceed- 
ing before a hearing officer of the 
Division of Administrative Hearings 
(DOAH).‘ As the administrative reme- 
dies provided in Ch. 120 became 
operational, courts in Florida embraced 
the doctrine of exhaustion of adminis- 
trative remedies® and, as a result, 
virtually all litigation involving agency 
rulemaking or adjudication takes place 
under §120.57.6 

The process described in §120.57(1) 
is one in which the DOAH hearing 
officer is an independent actor before 
whom the agency and its opposing 
parties stand on equal footing.? The 
hearing officer conducts an evidentiary 
hearing and enters an order comprised 
of findings of fact and conclusions of 
law. In proceedings concerning pro- 
posed or adopted agency rules, the 
hearing officer’s order is an appealable 
final order, but in a challenge to agency 
action, the hearing officer’s order is 
generally a recommended order, with 
entry of a final order left to the agency.® 

The statute specified that a hearing 
officer’s findings of fact in a recom- 
mended order may not be reversed by 
the agency in its final order unless 
such findings are not supported by 
competent substantial evidence. But 
other aspects of the roles of the agency, 


With the 1991 
enactment of F.S. 
$120.535, ... 
administrative 
litigants should 
expect to see fewer 
instances of nonrule 
policy being 
developed at 
hearing 


by Segundo J. Fernandez 
and M. Christopher Bryant 


the hearing officer, and the reviewing 
court were not as clearly spelled out. 
A detailed blueprint for how the pro- 
cess would work was provided by the 
First District Court of Appeal in the 
seminal case of McDonald v. Depart- 
ment of Banking and Finance, 346 
So.2d 569 (Fla. Ist DCA 1977).9 

McDonald recognized three princi- 
ples governing the respective roles of 
the hearing officer, the agency, and the 
reviewing court: 

(1) when the facts are disputed, Section 
120.57(1) proscribes a trial-type proceeding 
to find the facts on which the agency’s 
discretion is permitted to operate.!° 

(2) Sections 120.52(14) [now Section 
120.52(16)] and 120.54 require that agency 
policy statements of general applicability 
be adopted as rules and Section 120.57 
requires proof of incipient agency policy not 
expressed in rules and subjects it to coun- 
tervailing evidence and argument.!! 
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(3) Section 120.57 requires agency expla- 
nation of its discretionary action affecting 
a party’s substantial interest, and Section 
120.68 subjects that explanation to judicial 
review.!2 


McDonald reassured agencies that 
the process was not intended to pre- 
vent the exercise of agency discretion, 
but only to ensure that an adequate 
record basis exists to justify the 
agency’s final action. Judicial review 
of the final order would aim “not at 
displacing agency discretion but at re- 
quiring as a condition of its exercise a 
reasoned explanation of it.” McDonald, 
346 So.2d at 584, footnote 138. Accord- 
ing to McDonald, “the court’s responsi- 
bility is to allow the agency full 
statutory range for its putative exper- 
tise and specialized experience.” Id. at 
583. 

This last statement can be viewed 
as the continuation of a doctrine held 
over from pre-APA times,!° which has 
come to be known as the “deference 
doctrine.” The deference doctrine has 
two broad components: First, the no- 
tion that courts should give deference 
to agencies’ interpretations of the stat- 
utes they administer, and, second, the 
notion that courts should give defer- 
ence to agencies’ expertise in factual 
issues arising within the areas they 
regulate. Given the primacy of the F.S. 
§120.57(1) proceeding, and the inde- 
pendence of the DOAH hearing officer, 
should the deference doctrine have ap- 
plicability within the administrative 
hearing process? To what extent must 
the independent DOAH hearing officer 
give deference to an agency, in matters 
of fact, law, or “policy,” in litigation 
before the division? To what extent can 
an agency, to whom a recommended 
order has been submitted by a DOAH 
hearing officer, give deference to itself 
in deciding whether to accept, reject, 


| 
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or modify the hearing officer’s findings 
of fact and conclusions of law? And to 
what extent should a reviewing court, 
pursuant to F.S. §120.68, give defer- 
ence to final agency actions in matters 
of fact or law? 


DOAH Deference to Agencies? 

The most often cited language from 
the McDonald decision used in discuss- 
ing those instances when reviewing 
courts give deference to agency orders 
is found at 346 So.2d 579, wherein the 
court stated: 


In determining whether substantial evi- 
dence supports the agency’s substituted 
findings of fact, a reviewing court will 
naturally accord greater probative force to 
the hearing officer’s contrary findings when 
the question is simply the weight or 
credibility of testimony by witnesses, or 
when the factual issues are otherwise sus- 
ceptible of ordinary methods of proof, or 
when concerning those facts the agency may 
not rightfully claim special insight... . 

At the other end of the scale, where the 
ultimate facts are increasingly matters of 
opinion and the opinions are increasingly 
infused by policy considerations for which 
the agency has special responsibility, a 
reviewing court will give correspondingly 
less weight to the hearing officer’s findings 
in determining the substantiality of evi- 
dence supporting the agency’s substituted 
findings. ... 

Thus the substantiality of evidence sup- 
porting an agency’s substituted finding of 
fact depends on a number of variables: how 
susceptible is the factual issue to the resolu- 
tion by credible witnesses and other 
evidence, how substantially the hearing 
officer’s discarded findings are supported 
by such evidence, how far the factual issue 
tends to be one of opinion, how completely 
agency policy occupies a field otherwise 
open to different opinion. 


The first important point to be made 
with regard to deference to agency 
expertise is found in the context of the 
above-cited discussion, namely, that 
this deference pertains to the review- 
ing court’s judicial review of agency 
action below. Nowhere in McDonald is 
there a suggestion that DOAH hearing 
officers are to give the same deferential 
treatment to an agency’s position on 
“ultimate facts [that] are increasingly 
matters of opinion and opinions [that] 
are increasingly infused by policy con- 
siderations for which the agency has 
special responsibility.” 

The second point to be made pertains 
to what the hearing officer’s role is 
when faced with agency assertions of 
special expertise or of matters “infused 
by policy considerations for which the 
agency has special responsibility.” As 


noted, McDonald does not stand for the 
proposition that hearing officers are to 
give agencies the same deference that 
courts give final orders of agencies that 
come before them on appellate review 
after a §120.57 record has been devel- 
oped. Guidance on this point is found 
elsewhere in McDonald, in which the 
court stated: 


Because the agency’s final order in such 
proceedings must explicate non-rule policy, 
the hearing officer’s recommended order 
must do the same: “the hearing officer shall 
complete and submit . . . a recommended 
order consisting of its findings of fact, con- 
clusions of law, interpretation of adminis- 
trative rules. . . and any other information 
required by law or agency rule to be con- 
tained in the final order.” [Citation omitted.] 


McDonald, 346 So.2d at 582. 

The decision goes on to make clear 
that not only the agency’s final order, 
but also the hearing officer’s recom- 
mended order, must have a record 
predicate when dealing with emerging 
agency policy as well as with bindings 
of fact. Furthermore, in language which 
crystallizes the independent role of a 
hearing officer, the McDonald court 
stated: 


Thus the APA infuses Section 120.57(1) 
proceedings with concern for agency policy 
as well as for facts and law. The hearing 
officer, called to preside because the agency 
head is unavailable and factual issues must 
be resolved, is also charged to record, recom- 
mend and critique agency policy as it is 
revealed in the record. While concerning 
policy matters the hearing officer’s recom- 
mended order does not carry the authority 
attending its findings of fact, the hearing 
officer’s duty to respond to the evidence in 
that way cannot fail to promote responsible 
agency policymaking. The hearing officer’s 
function creates agency incentives for rule- 
making, which as far as it goes displaces 
proof and debate of policy in 120.57 proceed- 
ings; encourages an agency to fully and 
skillfully expound its non-rule policies by 
conventional proof methods; and, in appro- 
priate cases, subjects agency policy-makers 
to the sobering realization their policies 
lack convincing wisdom, and requires them 
to cope with the hearing officer’s adverse 
commentary. Thus in Section 120.57(1) pro- 
ceedings the hearing officer does not merely 
find the facts and supply the law, as would 
a court. The hearing officer “independently 
serves the public interest by providing a 
forum to expose, inform and challenge agency 
policy and discretion.” [Citations omitted.] 
In this respect, perhaps more than in any 
other, “the Florida legislature has drawn 
upon the legal thinking and experience of 
the 1970’s, rather than the 1940’s when the 
last administrative procedure acts were con- 
ceived.” [Citation omitted.] 


McDonald, 346 So.2d at 582-583 (Em- 
phasis added.). 
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The hearing officer’s role then is 
truly one of independence. The agency 
may present the policy considerations 
that it claims infuse determination of 
ultimate facts, as discussed earlier in 
this article and in the McDonald opin- 
ion. But such agency assertions of 
policy considerations cannot bind the 
hearing officer. In fact, ur-'ess the pol- 
icy is clearly articulated in an adopted 
agency rule, those agency assertions 
of policy considerations would be char- 
acterized as “incipient policy,” and must 
be proved on a case-by-case basis by 
facts in the record.'¢ Only when such 
an independent record is developed can 
the agency meet the requirement that 
it explain its discretionary actions, par- 
ticularly in matters of “policy.” The 
court in McDonald went on to note 
that the agency final order “must dis- 
play the agency’s rationale. It must 
address countervailing arguments de- 
veloped in the record and urged by a 
hearing officer’s recommended findings 
and conclusions. . . 2” McDonald, 346 
So.2d at 583. 

The authors do not suggest that the 
courts were incorrect to extend the life 
of the deference doctrine to the new 
APA process. To the contrary, precisely 
because agency final orders are formu- 
lated through adversarial, evidentiary 
proceedings before independent triers 
of fact, courts can accord deference to 
the factual findings, legal interpreta- 
tions, and policy explanations such 
orders contain. But such deference at 
the appellate level should be given only 
if no deference was given at the “trial” 
level; that is if the agency, as a party 
litigant, was required to prove those 
facts susceptible to ordinary methods 


of proof that provide the basis and 
support for the agency’s position. 


Agency “Self-Deference”? 

As noted above, McDonald explained 
that the hearing officer, in addition to 
serving as a trier of fact, “is also 
charged to record, recommend and cri- 
tique agency policy that is revealed in 
the record,” and that the hearing offi- 
cer “independently serves the public 
interest by providing a forum to ex- 
pose, inform and challenge agency 
policy and discretion.” McDonald, 346 
So.2d at 582-583. If a DOAH hearing 
officer is not bound by agency argu- 
ments on policy at the trial-type formal 
proceeding, the agency is not free to 
interject those policy considerations as 
controlling when reviewing the recom- 
mended order and entering its final 
order. Again, such policy considera- 
tions for which the agency claims to 
have special responsibility must be 
articulated and developed, by compe- 
tent substantial evidence, in the record. 

In a line of cases involving various 
DPR regulatory boards in the mid- 
1980’s, agencies put a twist on the 
deference doctrine by “deferring” to 
their own expertise in substituting their 
own judgment in licensure and license 
discipline matters. The agency final 
orders consistently based the substitu- 
tion of findings on the “special 
expertise” of the board members in the 
subject matter of the proceedings. The 
district courts just as consistently re- 
versed such final orders. 

For example, in Harac v. Department 
of Professional Regulation, Board of 
Architecture, 7 F.A.L.R. 873 (Board of 
Architecture 1985), the Board of Archi- 


tecture relied upon the expertise of its 
architect-members to overturn the 
DOAH hearing officer’s finding that a 
licensure applicant’s building design 
solution, required in his licensure ex- 
amination, merited a passing score. 
The First District reversed the board’s 
denial of licensure, and specifically 
reversed the board’s rationale for 
rejecting the hearing officer’s findings: 
[T]he circumstances here do not present a 
unique question that is not susceptible to 
ordinary methods of proof, resolution of 
which will permit the Board to substitute 
its findings for those of the hearing exam- 
iner, where his findings are based upon 
substantial evidence in the record. Although 
the determination of design competency in 
architecture requires specialized knowledge 
and experience, it is not so unique so as to 
defy ordinary methods of proof in formal 
adversarial proceedings. 
Harac v. Department of Professional 
Regulation, 484 So.2d 1333, 1337 (Fla. 
3d DCA 1986). See also Cohn v. Depart- 
ment of Professional Regulation, 477 
So.2d 1039 (Fla. 3d DCA 1985) (“[TJhe 
Board invoked the asserted expertise 
of its members, presumably as phar- 
macists themselves, to determine that 
Cohn’s actions were ‘not in the course 
of professional practice’ This conclu- 
sion was totally unauthorized and 
improper.”), reversing Department of 
Professional Regulation, Board of Phar- 
macy v. Cohn, 6 F.A.L.R. 5068 (Board 
of Pharmacy 1984); Reese v. Depart- 
ment of Professional Regulation, Board 
vf Medical Examiners, 471 So.2d 601 
(Fla. lst DCA 1985), reversing Depart- 
ment of Professional Regulation uv. 
Reese, 7 F.A.L.R. 2754 (Board of Medi- 
cal Examiners 1984).15 

Generally, the reviewing courts in 
each of these cases properly noted that 


of each 12-month period. 


consideration. 
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an agency’s reliance on its own “special 
expertise” is only appropriate when 
resolution of the controverted issues 
was not susceptible to “ordinary meth- 
ods of proof.” The authors suggest that 
there are very few issues—factual or 
“policy’—that are not susceptible to 
ordinary methods of proof. When such 
questions are factual questions, proof 
consists, of course, of fact testimony, 
expert testimony, documents, exhibits, 
and other typical forms of evidence. 

The opinion in Dade County Police 
Benevolent Association v. City of 
Homestead, 444 So.2d 465 (Fla. 3d 
DCA 1984), catalogues that court’s ex- 
haustive research into the question of 
what constitutes an issue of fact sus- 
ceptible to determination by a hearing 
officer. The court noted that such is- 
sues “run the gamut of complexity, 
opinion and apparent infusement with 
policy consideration.” Dade County 
PBA, 444 So.2d at 472, footnote 3. 
Without reproducing the court’s entire 
two-page footnote,!® some of those is- 
sues noted include: 

¢ Whether services rendered at an 
adult congregate living facility were 
nursing services or of a personal na- 
ture. Mitchell v. Department of Health 
and Rehabilitative Services, 493 So.2d 
943 (Fla. lst DCA 1983). 

¢ Whether sufficient time had passed 
to overcome past illicit behavior of an 
applicant for a real estate salesman’s 
license. Aquino v. Department of Pro- 
fessional Regulation, 430 So.2d 598 
(Fla. 4th DCA 1983). 

¢ Whether applicants for a cigarette 
vending machine license [are] of “good 
moral character.” Wash & Dry Vending 
Co. v. State Department of Business 
Regulation, 429 So.2d 790 (Fla. 3d 
DCA 1983). 

¢ Whether an employee left employ- 
ment without good cause. Forkey & 
Kirsch, P.A. v. Unemployment Appeals 
Commission, 407 So.2d 319 (Fla. 4th 
DCA 1981). 

¢ Whether a school teacher’s conduct 
was improper. Jenkins v. State Board 
of Education, 399 So.2d 103 (Fla. 1st 
DCA 1981).!7 

The Dade County PBA court hinted 
at its frustration with the agency’s 
usurpation of the hearing officer’s role 
as a finder of fact. In that case, the 
dispositive issue was whether a princi- 
pal/agent relationship existed between 
the Dade County PBA and a police 
sergeant elected by the member police 


officers as their PBA representative, 
such that the PBA should be penalized 
for the sergeant having instigated a 
wildcat strike. The hearing officer had 
determined that the sergeant had not 
acted as the PBA’s agent; the Public 
Employee Relations Commission 
(PERC) reversed this finding. The court 
stated: 


If the existence and scope of an agency 
relationship is susceptible of ordinary meth- 
ods of proof, the hearing officer’s findings 
of fact are binding upon the agency absent 
agency determination, with particularity, 
that the findings of fact are not based upon 
competent substantial evidence or are the 
product of proceedings not comporting with 
the essential requirements of law,. . . [cita- 
tions omitted]. In its order below, PERC 
stated that the hearing officer’s findings of 
fact were supported by competent substan- 
tial evidence and that the evidentiary 
proceedings comported with the essential 
requirements of law. PERC, therefore, was 
without authority to disturb the hearing 
officer’s findings of fact unless it can be 
determined that PERC concluded and then 
explained in its order that the existence and 
scope of agency is a matter of fact blurring 
into opinion infused with policy considera- 
tions involving special insight by PERC and 
is not susceptible of ordinary methods of 
proof before the trier of fact, the hearing 
officer. 


Dade County PBA, 444 So.2d at 472 
(emphasis added). 

As one might suspect from the court’s 
characterization of PERC’s burden in 
defending its final order, PERC failed 
to meet this burden, and was reversed. 

The Third District’s frustration in 
Dade County PBA likely only increased 
when it was reversed and its opinion 
quashed by the Florida Supreme Court 
in Public Employee Relations Commis- 
sion v. Dade County Police Benevolent 
Association, 467 So.2d 987 (Fla. 1985). 
The Supreme Court reiterated that the 
responsibility for interpreting the ap- 
plicable statute was PERC’s, and 
adopted the dissent from the district 
court opinion as its opinion.!® 


Judicial Deference to 


Agency Legal Interpretation 
The Supreme Court’s holding in Dade 
County PBA exemplifies the deference 
by courts to agency interpretation of 
statute. This type of deference appears 
to have the strongest foundation in the 
APA. F.S. §120.57(1)(b)9 expressly 
authorizes agencies to reject conclu- 
sions of law in recommended orders; 
thus, one might argue that the agency’s 
discretion in that regard is unbridled. 
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As a consequence, reviewing courts 
may be hesitant to question the 
agency’s legal positions, and indeed 
many cases hold that an agencv’s inter- 
pretation of the statute it is charged 
to administer is entitled to great defer- 
ence, and will not be overturned unless 
clearly erroneous.!9 In keeping with 
the purposes and intent of the APA, 
however, agency interpretations not 
apparent from the language of the 
statute—other than indicated by the 
plain meaning of the words used— 
must be supported by the record of the 
proceedings. 

In the case of School Board of Leon 
County v. Hargis, 400 So.2d 103 (Fla. 
1st DCA 1981), the First District Court 
of Appeal again explicated this applica- 
tion of the deference doctrine when it 
stated: “If. . . it appears that consid- 
erations of statutory policy should 
predominate in fixing proof standards 
and burdens in these administrative 
cases, our deference to the agency’s 
view will correspondingly increase, due 
to its greater familiarity with the statu- 
tory scheme and its expertise in the 
field regulated.” Id. at 109. 

But the court qualified the ruling by 
stating that the agency must provide 
a record foundation for its exposition; 
the agency’s burden “goes beyond mere 
string citing of judicial decisions.” Id. 
The court noted in a footnote that 
although the decided cases emphasize 
the degree of judicial deference due to 
administrative interpretation of statu- 
tory language, those decisions and the 
body of law and comment which stem 
from them are also pertinent in decid- 
ing what deference is due by a 
reviewing court to an agency’s formula- 
tion of proof standards in proceedings 
on the agency’s indigenous statute. A 
number of other cases emphasize the 
need for a record foundation before a 
claim of expertise or infusion of policy 
considerations will allow the agency 
to overturn a hearing officer’s recom- 
mendations.”° 

The First District, in the case of 
Schoettle v. Department of Administra- 
tion, 513 So.2d 1299 (Fla. lst DCA 
1987), stated: “When an agency urges 
a construction [of a statute] based on 
common, ordinary meanings, this miti- 
gates, if it does not entirely eliminate, 
the rule calling upon the court to 
accord ‘great deference’ to the agency’s 
interpretation of the statute.” Schoet- 
tle, 513 So.2d at 1301. 


The Schoettle court acknowledged 
that “a reviewing court must defer to 
an agency’s interpretation of an oper- 
able statute as long as that interpreta- 
tion is consistent with legislative intent 
and is supported by substantial compe- 
tent evidence.” Id., quoting Public 
Employee Relations Commission uv. 
Dade County Police Benevolent Asso- 
ciation, 467 So.2d 987 (Fla. 1985) 
(emphasis added). 

Significantly, in the Schoettle case, 
the agency could not point to any 
record support for its alleged insight 
into legislative intent supportive of its 
interpretation of the statute, and the 
final order on appeal was reversed. 


Conclusion 

If an agency fails to expose and 
elucidate its reasons for discretionary 
action based on competent substantial 
evidence in the record, a court on 
judicial review will overturn the agency. 
As the McDonald court noted, “judicial 
review thus aims not at displacing 
agency discretion but at requiring, as 
a condition of its exercise, a reasoned 
explanation of it.” McDonald, 346 So.2d 
at 584, footnote 13. Again, the mere 
claim of agency policy, agency exper- 
tise, or agency discretion is insufficient; 
the factual record must contain both 
the predicate and the rationale for the 
agency action. 

Agencies have been afforded defer- 
ence based on the infusion of findings 
and conclusions with “policy considera- 
tions.” If an agency is responsible for 
developing and implementing policy, 
it should be equally responsible for 
incorporating such policy into its rules, 
not merely for explicating policy in the 
findings and conclusions of its final 
order; as noted in McDonald, “rule- 
making. . . displaces proof and debate 
of policy in 120.57 proceedings.” 
McDonald, 346 So.2d at 583. If an 
agency intends to rely on nonrule pol- 
icy, the factual underpinnings of such 
policy must be proven up at hearing. 
It is the hearing officer’s province to 
then resolve issues such as whether 
facts exist to justify the need for and 
content of the policy, and whether the 
agency’s action will help to achieve the 
policy objectives. “Deference” should 
never be given to a “policy considera- 
tion” that first appears at the final 
order stage, never having been liti- 
gated when the record before DOAH 
was being developed. 
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With the 1991 enactment of F.S. 
§120.535, effective January 1, 1992, 
which clarifies that each agency state- 
ment which meets the definition of a 
rule must be adopted as a rule “as soon 
as feasible and practicable,’ adminis- 
trative litigants should expect to see 
fewer instances of nonrule policy being 
developed at hearing. Instead, the 
agency’s substantive policies as con- 
tained in agency rule will be applied, 
and the temptation to rely on “agency 
expertise” for guidance in deciding cases 
should decrease. Ideally, deference will 
exist only at the appellate level, where 
agency orders on appeal will be based 
on fully and fairly developed factual 
records, adopted statutes, and agency 
rules. 


1 Fa. Star. §120.54 (1974 Supp.). 

2Fia. Star. §§120.56(1), 120.59 and 
120.60 (1974 Supp.). The term “adjudica- 
tion” is used here in the general sense to 
mean the process of arriving at decisions 
in specific situations, whether or not litiga- 
tion is involved. Also, note that one form of 
agency decisionmaking, the declaratory state- 
ment, was transferred from §120.56(1) to 
§120.565 in 1975. 

3 Fra. Star. §120.57(2) (1974 Supp.). 

4 Fra. Star. §120.57(1) (1974 Supp.). 

5 Generally, the doctrine of exhaustion 
of administrative remedies prohibits the 
pursuit of judicial relief until adequate and 
available administrative remedies are ex- 
hausted. See Gulf Pines Memorial Park, 
Inc. v. Oaklawn Memorial Park, Inc., 361 
So.2d 695 (Fla. lst D.C.A. 1978). The First 
District Court of Appeal succinctly summa- 
rized the origins and purpose of the 
exhaustion doctrine in State Department 
of Revenue v. Brock, 576 So.2d 848, at 850 
(Fla. Ist D.C.A. 1991): 

“We are well aware that the doctrine 
requiring the exhaustion of administrative 
remedies is not jurisdictional. The exhaus- 
tion requirement is a court-created 
prudential doctrine; it is a matter of policy, 
not of power. [Citation omitted.] Its purpose 
is to assure that an agency responsible for 
implementing a statutory scheme has a full 
opportunity to reach a sensitive, mature, 
and considered decision upon a complete 
record appropriate to the issue. [Citations 
omitted.] In this manner, the exhaustion 
requirement permits full development of 
the facts, allows the agency to employ its 
discretion and expertise, and helps preserve 
executive and administrative autonomy.” 
[Citation omitted.] 

This underscores the importance of the 
formal administrative proceeding as the 
only opportunity to develop a record before 
an independent trier of fact. 

6 DOAH caseload figures are telling on 
this point. For calendar year 1975, the 
division recorded 2,157 cases. For 1976, the 
second year of operation under the new 
APA, the division opened 2,276. Those num- 
bers had grown to 8,202 cases in 1990 and 
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8,403 in 1991. The number of hearing 
officers within the division increased to 
meet the caseloads. At the end of 1975, 
there were 10 hearing officers at DOAH. 


That number now stands at 32. Data per- . 


taining to DOAH cases opened and number 
of hearing officers within the division was 
obtained in an interview with Ann Cole, 
agency clerk of the Division of Administra- 
tive Hearings, on September 29, 1992, by 
the authors. 

7 Star. §120.57(1)(b)3. provides that 
once an agency has referred a matter to the 
Division of Administrative Hearings, “the 
referring agency shali take no further ac- 
tion with respect to the formal proceeding, 
except as a party litigant, as long as the 
Division has jurisdiction over the formal 
proceeding.” There should be, in theory and 
practice, no procedural or substantive ad- 
vantage before a DOAH hearing officer, to 
any of the party litigants. See generally 
Fra. Stat. §§120.57(1)(b)4. and 5. 

8 See Fria. Stat. §§120.54(3)(d) and 
120.57(1)(b)8 (1974 Supp.). In certain chal- 
lenges to agency action, the hearing officer’s 
order is a final order, such as in taxpayer 
contest proceedings pursuant to §120.575, 
but such situations are clearly the exception 
to the rule. 

9 No other case in the post-1975 APA era 
has been cited as often or for as many 
different reasons, as McDonald v. Depart- 
ment of Banking and Finance, 346 So.2d 
569 (Fla. Ist D.C.A. 1977). A LEXIS search 
prior to the publication date of this article 
revealed that McDonald has been cited no 
fewer than 359 times. Another early APA 
case, Department of General Services v. 
Willis, 344 So.2d 580 (Fla. 1st D.C.A. 1977), 
which discussed judicial intervention in the 
administrative process, has been cited 148 
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times. Yet another important case dealing 
with licensing under the APA, J.W.C. v. 
Department of Transportation, 396 So.2d 
778 (Fla. 1st D.C.A. 1981), has been cited 
89 times. 


10 McDonald, 346 So.2d at 577. 

1 Td. at 579. 

12 Td. at 583. 

13 The pre-1975 APA caselaw recognized 
that reviewing courts would give deference 
to agency decisions that fell within their 
special expertise. The most prominent type 
of case dealt with determinations by the 
Florida Public Service Commission or its 
predecessors, and the Florida Industrial 
Commission. See generally Knight v. Mon- 
day Plastering Co., 220 So.2d 357 (Fla. 
1968); General Telephone Company of Flor- 
ida v. Carter, 115 So.2d 554 (Fla. 1959); 
Florida Rate Conference v. Florida Railroad 
and Public Utilities Commission, 108 So.2d 
601 (Fla. 1959); United States Casualty Co. 
v. Maryland Casualty Co., 55 So.2d 741 
(Fla. 1951). The court in Carter went as far 
as to say that “we deem it proper to remind 
ourselves that orders of the Commission 
come before this Court clothed with the 
statutory presumption that they have been 
made within the Commission’s jurisdiction 
and powers, and that they are reasonable 
and just and such as ought to have been 
made.” Carter, 115 So.2d at 556. Language 
such as this is not found in more recent 
“deference” cases. It should be noted that 
these early cases were not litigated before 
independent hearing officers, as would be 
the case today. 

14 As noted above, the hearing officer is 
also charged to “record, recommend and 
critique agency policy as it is revealed in the 
record.” The McDonald court reaffirms the 
hearing officer’s independence by stating 
that “the Hearing Officer ‘independently 
serves the public interest by providing a 
forum to expose, inform and challenge 
agency policy and discretion’ ” 

15The DPR regulatory boards were not 
alone in being reversed by the appellate 
courts for improperly asserting their own 
“special expertise” to overrule hearing offi- 
cers’ findings and conclusions. Other 
agencies included the Department of Busi- 
ness Regulation’s Division of Alcoholic 
Beverages and Tobacco, Heifitz v. Depart- 
ment of Business Regulation, 475 So.2d 
1277 (Fla. 1st D.C.A. 1985), and the Unem- 
ployment Appeals Commission, Village Zoo, 
Inc. v. Department of Alcoholic Beverages 
and Tebacco, 450 So.2d 920 (Fla. 4th D.C.A. 
1984). Campbell v. Department of Labor 
and Employment Security, 455 So.2d 569 
(Fla. 1st D.C.A. 1984). 

16 The descriptions of the issues in these 
cases are the court’s, not the authors’. The 
footnote in which these cases appear con- 
tained 30 such descriptions and case 
citations; the five reprinted here were se- 
lected by the authors as those which 
presented issues which could more easily 
be characterized as matters of “opinion” or 
“policy” than as simple factual disputes. 

17 Footnote 3 in Dade County Police Be- 
nevolent Association v. City of Homestead, 
444 So.2d 465 (Fla. 3d D.C.A. 1984), also 
listed several examples of appellate courts 


affirming an agency’s substitution of its 
opinion for that of the hearing officer. But 
in some of these cases, including Utilities, 
Inc. v. Florida Public Service Commission, 
420 So.2d 331 (Fla. 1st D.C.A. 1982), Fraser 
v. Lewis, 360 So.2d 1116 (Fla. 1st D.C.A. 
1978), and Holden v. Florida Department 
of Corrections, 400 So.2d 142 (Fla. lst 
D.C.A. 1981), one could question just how 
immune to traditional proof and resolution 
the issues were. In Utilities, Inc., the “fac- 
tual issue” identified by the court was the 
fair and proper rate of return on equity 
capital; shouldn’t expert testimony and 
either agency rules or identifiable precedent 
establish an acceptable percentage return? 
In Fraser, the issue was whether local 
economicconditions assured reasonable prom- 
ise of the successful operation of a proposed 
bank and of existing banks; wouldn’t data 
on historic, then-current, and projected eco- 
nomic and banking conditions have 
answered that factual inquiry? In Holden, 
the issue was whether an inmate’s re- 
quested marriage to a noninmate would 
adversely affect the inmate’s rehabilitation 
and prison security; aren’t these factual 
issues which are easily resolvable based on 
lay and expert testimony on inmate reha- 
bilitation efforts and prison security, inmate 
status, and visitation procedures? The 
authors suggest the answer to each ques- 
tion is yes. Note also that in Holden, the final 
order on appeal was overturned at least in 
part because of lack of competent substan- 
tial evidence (e.g., lay testimony only, and 
apparently on only one of the two issues 
discussed here) supporting the inmate’s posi- 
tion, and this lack of evidence, not any 
inherent “special expertise” possessed by 
the Department of Corrections, would jus- 
tify the agency’s reversal of the hearing 
officer and the court’s affirmance of the 
agency. 

18 The dissent in the district court opinion 
had held that PERC had the authority to 
displace the “hearing officer’s interpreta- 
tions of the principles of common law 
agency.” Dade County PBA, 444 So.2d at 
476 (Emphasis added.). If, however, the 
deciding principles of law were indeed “com- 
mon law,’ rather than statutory law, should 
PERC’s interpretation have been entitled 
to any greater weight than the hearing 
officer’s? The authors suggest it should not, 
and further suggest that it is the province 
of courts, not administrative agencies, to 
develop common law. 

19 See, e.g., P.W. Ventures, Inc. v. Nichols, 
533 So.2d 281 (Fla. 1988); Cataract Surgery 
Center v. Health Care Cost Containment 
Board, 581 So.2d 1359 (Fla. 1st D.C.A. 
1991). 

20 See, e.g., Tuveson v. Florida Governor’s 
Council of Indian Affairs, 495 So.2d 790 
(Fla. Ist D.C.A. 1986); Forehand v. School 
Board of Washington County, 481 So.2d 953 
(Fla. 1st D.C.A. 1986); Purvis v. Depart- 
ment of Professional Regulation, 461 So.2d 
134 (Fla. 1st D.C.A. 1984); FUSA, FTP- 
NEA v. Hillsborough Community College, 
440 So.2d 593 (Fla. 1st D.C.A. 1983); 
Westchester General Hospital v. Depart- 
ment of Health and Rehabilitative Services, 
419 So.2d 705 (Fla. 1st D.C.A. 1982). 
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INNS OF COURT. 


To My “Learned Friends” 


A Florida Inn of Court Member Describes 
Her Experiences as a Pegasus Scholar of the Inner Temple 


All first-hand experience is valuable and 
he who has given up looking for it will one 
day find that he lacks what he needs. 


—Dag Hammarskjéld 


This quote began the application of 
Suzanne Schnabel for a Pegasus Schol- 
arship, which enables American inns 
of court members who are in their first 
five years of practice to spend three 
months in London, working with a 
leading solicitor’s firm and in cham- 
bers with barristers of the Inner Tem- 
ple. The Pegasus Trust Scholarship, 
conceived by Lord Goff of Chieveley, a 
law lord, is funded by a foundation 
established by the Inner Temple, one of 
the four British inns of court. American 
Pegasus scholars are selected under the 
auspices of the American inns of court, 
enabling new American lawyers to ex- 
perience, first-hand, the British legal 
system. 

With the support and recommenda- 
tions of Judge Susan H. Black, presi- 
dent of the Chester Bedell Inn of Court 
in Jacksonville, and Ms. Schnabel’s 
senior partner, George D. Gabel, Jr., a 
founding member of her inn, she sub- 
mitted her application and was one of 
five American attorneys awarded the 
1992 Pegasus Scholarship. She shares 
some of her experiences with “her 
learned friends” in the United States. 


he British legal profession 
is divided into two groups: 
barristers and solicitors. 
Generally speaking, the bar- 
rister argues the case in court and the 
solicitor handles all the other aspects 
of the case, with the barrister having 
the sole right of audience in the High 
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by Suzanne Meyer Schnabel 


Court. A client’s primary contact is 
with the solicitor, who prepares the 
case for trial and hires a barrister to 
present the case in the courts. I was 
to observe both sides of the profession, 
spending the first eight weeks with a 
firm of solicitors and the final seven 
weeks in chambers with individual 
barristers. 

I took the tube daily from the Chelsea 
area of London to the Tower of London, 
across the street from which are the 
offices of Ince & Co., a large and 
prestigious firm of solicitors. At Ince, I 
was assigned to “sit with” a solicitor 
whose office I shared during my stay. 
The term “sitting” refers to the practice 
of sharing an office with a solicitor in 
order to learn, and to see and be seen. 
It is an integral part of training future 
solicitors, who at this stage of their 
career are called “article clerks.” An 
article clerk has been awarded a law 
degree but must spend two years with 
a solicitor’s firm before qualifying as a 
solicitor. Sitting with someone takes 
getting used to. You are expected to 
simultaneously concentrate on your 
assigned work and to observe the so- 
licitor’s handling of clients and cowork- 
ers. Learning and teaching by 
observation, demonstration, and hands- 
on experience is, as I was to learn, a 
hallmark of the entire British legal 
system. Although I sat with one solici- 
tor, I also trained by working on pro- 
jects with several other solicitors. I 
soon learned the rudiments of British 
legal research, which is quite different 
in many ways from ours. My duties 
included writing legal opinions on mari- 
time charter party clauses and 
reinsurance coverage disputes, as well 
as drafting terms and conditions for 


bills of lading. 

Ince, in addition to hosting a Pegasus 
scholar, had law students, attorneys, 
and judges from Israel, China, Ger- 
many, Nigeria, Hong Kong, and Japan, 
all of whom were “sitting” at Ince for 
varying periods of time. Ince in turn 
was learning from these visitors about 
their legal systems and how better to 
communicate with legal professionals 
world-wide. Sharing time and knowl- 
edge was an expected part of the daily 
routine at Ince. 

This unselfish sharing of time and 
knowledge is also readily observable 
in barristers’ chambers, where I spent 
the last half of my time in London. 
Matching my interests with those of 
chambers, the Council of Management 
of the Pegasus Trust assigned me to 
Two Essex Court, a commercial and 
shipping chambers in the Middle Tem- 
ple. While there, I had the opportunity 
to work with some of Britain’s leading 
commercial and maritime barristers, 
observing oral advocacy in the royal 
courts of justice and helping to prepare 
for two arbitrations. Sitting with three 
different barristers, I soon learned that 
my presence was not viewed as an 
intrusion or distraction, but was part 
of a training and learning process 
begun in England in the 14th century. 
As a young lawyer, my opinion on the 
law was requested and given, and I had 
the opportunity to observe and ques- 
tion the barristers with whom I worked, 
without the constant pressure of bil- 
lable hours. Real first-hand experience. 

My work in chambers revealed a 
profession steeped in rich tradition and 
left me with an awareness that the 
profession’s valuable tradition must 
enhance, but not stand in the way of, 


| | 

| 

| 

| 


progress. Barristers, depending on their 
“rank,” wear court gowns of cloth and 
velvet or silk (judges sometimes wear 
ermine), and barristers still wear horse- 
hair wigs when they appear in court. 
Chambers (the term used to describe 
a barrister’s office) are housed in “inns” 
dating back to the 14th century, where 
barristers continue today not only to 
work, but also to live, dine, and wor- 
ship together. Moving forward, how- 
ever, members of the British bar, like 
the American bar, are grappling with 
modern day issues such as the delivery 
of legal services and the public’s per- 
ception of our profession. 

In addition to the time I spent at 
Ince’s and in chambers, Lord Goff, a 
law lord sitting on Britain’s highest 
court, the House of Lords, entertained 
us in his London townhome in the 
Inner Temple and arranged for the five 
U.S. scholars to observe every niche 
and corner of the English legal system. 
Leading British jurists spent an in- 
credible amount of time briefing and 
debriefing the Pegasus Scholars on 
what we observed of the British legal 
system at work. Our schedule was both 
heady and hectic. Whole days were 
spent at every level and type of court, 
including a day hearing oral argument 
in a school discrimination case before 
the House of Lords. Very special days 
of learning were spent over conversa- 
tion and lunch with two Inner Temple 
barristers: Master Harvey McGregor, 
the warden (president) of New College, 
Oxford, and the author of England’s 
leading treatise on damages, and Pro- 
fessor John H. Baker, head of Cam- 
bridge’s College of Law faculty and 
Britain’s foremost legal historian. We 
also flew to Belfast, Northern Ireland, 


Suzanne Meyer Schnabel is a part- 
ner with the law firm of Gabel, 
Taylor & Dees in Jacksonville. She 
received her J.D. with honors from 
the University of Florida College of 
Law (1990) and was selected in 1991 
as a pupil attorney of the Chester 
Bedell Inn of Court. 

This column is submitted on be- 
half of the Coordinating Council of 
Florida Inns, Amy D. Ronner, edi- 
tor. 


to have lunch with the Lord Chief 
Justice of Northern Ireland and ob- 
serve that court system. While in 
Belfast, we observed a terrorist trial 
in progress and learned that, because 
of the inability to seat and protect 
jurors, the constant and continuing 
acts of terrorism over the years have 
resulted in nonjury trials for terrorists. 

In England, barristers address one 


another, in and out of court, as “my 
learned friend.” This simple form of 
address encompasses the civility, con- 
geniality, and professional excellence 
embodied in the British legal system. 
My Pegasus Scholarship enabled me 
to participate briefly in that system 
and to share with my learned friends 
at home a broader view of an interna- 
tional profession. 9 


So start with the turkey! 


1 turkey (about 12 
pounds) 


1. medium onion, 
chopped 
2 carrots, chopped 


Makes 12 servings. 


per tablespoon. 


3 stalks celery, chopped 


RECIPES 


American Heart Association 


Roast Turkey 


Maintaining your heatihful diet is important during the holidays, too. 


¥3 cup 
tsp. 
tsp. 


chopped fresh parsley 
poultry seasoning 
freshly ground 

black pepper 
acceptable* 
margarine, melted 


Y cup 


Thaw turkey completely, rinse and pat dry. Remove parts from 
cavity of turkey. Preheat oven to 425° F. 

Sprinkle pepper and poultry seasoning inside cavity of turkey. Add 
vegetables and parsley. Truss. Place bird on a rack in a roasting pan. 
Brush with melted margarine. Bake 15 minutes and reduce heat to 
325° F. Cook turkey, basting often, until internal temperature reaches 
185° F. when tested at the thigh. Let turkey rest 15 to 20 minutes 
before cutting. Carve and serve. 


* Select margarines that have no more than 2 gms. of saturated fat 


This Help Your Heart Recipe is from the American Heart Association Low-Salt Cookbook. 
Copyright 1990 by the American Heart Association Inc. Published by Times Books 
(a division of Random House Inc.), New York. 


Roast Turkey 
Nutritional Analysis per Serving 

364 Calories 148 mg _ Cholesterol 
52g Protein 2g Carbohydrates 
15g Total Fat 46mg _ Calcium 

4g Saturated Fat 550 mg Potassium 

4g Polyunsaturated Fat 147 mg _ Sodium 

5g Monounsaturated Fat 


THE FLORIDA BAR JOURNAL/DECEMBER 1992 77 


Hacker Crackdown 
by Bruce Sterling 


Science fiction writer and techno- 
journalist Bruce Sterling has written 
The Hacker Crackdown: Law and Dis- 
order on the Electronic Frontier, a book 
that looks at the debate surrounding 
computer hacking. 

Sterling interviewed scores of peo- 
ple, from the outlaw hackers and phone 
freaks who see electronic security sys- 
tems as nothing more than puzzles 
that need solving, to the law enforce- 
ment personnel who struggle to learn 
and cope with the highly technical 
universe of electronic communication, 
to the civil libertarians who see their 
mission as protectors of the First Amend- 
ment rights of those who make their 
living on the electronic frontier. 

One of the persons introduced is 
“Prophet,” a teenager who had been 
arrested for hacking into the Southern 
Bell Data Network. On parole in 1988, 
he broke into a BellSouth network and 
downloaded a document that the phone 
company would claim was vital to the 
nation’s 911 emergency system. 

Sterling also tells of the hacker crack- 
down through an examination of Op- 
eration Sundevil, the first organized 
attempt by the U.S. Secret Service, 
state and local law enforcement agen- 
cies, and private telephone security 
groups to break into the electronic 
underground. 

In The Hacker Crackdown, Bruce 
Sterling brings together the multitude 
of issues and questions raised by the 
explosive growth of computers and tele- 
communications network. The book is 
available from Bantam Books, 666 Fifth 
Avenue, New York, NY 10103 and sells 
for $22.50 (hardback, 352 pages). 


Legal Fictions 

In September, The Overlook Press 
published Legal Fictions, Short Stories 
About Lawyers and the Law, edited and 
introduced by Jay Wishingrad. There 
has never been an anthology like this 
one: a collection of 35 stories—most of 
them contemporary—solely about law- 


yers and the law. 

The list of authors reads like a liter- 
ary who’s who: Margaret Atwood, Tho- 
mas Wolfe, John Mortimer, Paul West, 
Graham Greene, Nadine Gordimer, Cyn- 
thia Ozick, Issac Bashevis Singer, Madi- 
son Smartt Bell, and many more. There 
are terrific humorous stories by Ian 
Frazier (“Coyote v. Acme”) and Garri- 
son Keillor (“Congress in Crisis: The 
Proximity Bill”), as well as classic 
pieces by Herman Melville, Franz 
Kafka, and Louis Auchincloss. 

Furthermore, many have not been 
published in any previous collection, 
and have been unearthed from back 
issues of magazines like The New 
Yorker and Esquire. 

Jay Wishingrad, a lawyer, concen- 
trated in litigation and entertainment 
matters. He was also a columnist for 
The New York Law Journal, a member 
of the board of governors of the Law 
and Humanities Institute, and a 
teacher of law at Yeshiva. He died in 
1991, shortly after completing his work 
on this collection. 

Legal Fictions costs $24.95 (408 
pages) and is available from The Over- 
look Press, 149 Wooster St., New York, 
NY 10012, (212) 477-7162. 


Smart Negotiating 
by James C. Freund 

Author James C. Freund shows how 
to apply proven, real-world negotiating 
skills to everyday business situations 
in Smart Negotiating: How to Make 
Good Deals in the Real World. 

Freund contends that the two most 
popular negotiating techniques—the 
hard-nosed competitive style and the 
cooperative “cards on the table” ap- 
proach—are not that effective in realis- 
tic negotiating situations. By contrast, 
his distinctive “game-plan” approach 
tells readers how to negotiate anything 
involving money, property, services or 
contractual relations. 

He tells how to determine in advance 
realistic expectations or: price and other 
major bargaining issues; select appro- 
priate starting points on these issues, 
which leave enough room to realize 
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expectations without risking an early 
impasse or loss; devise constructive 
concession patterns; and formulate the 
terms of the ultimate compromise. 

Smart Negotiating uses specific ex- 
amples to draw the reader directly into 
simulated negotiations, allowing the 
reader to stand in the shoes of the 
participants. 

Smart Negotiating is available from 
Simon & Schuster, 1230 Avenue of the 
Americas, New York, NY 10020, for 
$22. 


Matters of Principle 
by Mark Gitenstein 

In Matters of Principle: An Insider’s 
Account of America’s Rejection of Robert 
Bork’s Nomination to the Supreme 
Court, Gitenstein makes the case that 
the consensus for the opposition to 
Bork’s nomination—by the largest mar- 
gin in Senate history—was built, in 
essence, with Bork’s own words. A 
rousing narrative of the Bork nomina- 
tion battle, Matters of Principle main- 
tains that the more Bork’s judicial 
philosophy came to light through his 
testimony before the Senate Judiciary 
Committee and the “paper trail” of his 
legal opinions, the more he painted 
himself to the American people as a 
threat to the Court’s landmark deci- 
sions upholding individual rights. 

Author Mark Gitenstein, former chief 
counsel of the Senate Judiciary Com- 
mittee, a senior staffer for committee 
Chair Joseph Biden, presents an in- 
sider’s account of the machinations and 
strategies that went on behind the 
closed doors of the American political 
process, defining the critical issues at 
stake in the Bork hearings and deter- 
mining their outcome. Gitenstein in- 
tersperses descriptions of the tactics 
used by the senators and the political 
right and left to deliver their image of 
Bork to the American public with an 
explanation of the constitutional issues 
at stake. 

Matters of Principle sells for $23 and 
is published by Simon & Schuster, 
1230 Avenue of the Americas, New 
York, NY 10020. 


Evil Money 
by Rachel Ehrenfeld 

Evil Money: Encounters Along the 
Money Trail is an intriguing investiga- 
tive work that uncovers corruption on 
a world-wide scale, documenting the 
money trail of illegal profits and the 
corruption and destruction it leaves. 

Calling it the “Robin Hood of the 
Third World,” Rachel Ehrenfeld ex- 
poses the far-reaching effects of the 
Bank of Credit and Commerce Interna- 
tional scandal. According to the author, 
BCCI was used to procure conventional 
and unconventional weapons for ter- 
rorists such as Shining Path to Abu 
Nidal to the PLO. Ehrenfeld writes 
that one of the original goals of BCCI’s 
founder, Agha Hasan Abedi, was to 
assist in the subversion of the West 
and help Pakistan in the creation of 
an Islamic nuclear bomb. 

Ehrenfeld devotes a chapter to what 
she calls The Columbianization of the 
United States in which she says that 
inner city problems and a declining 
economy are affected directly by the 
overwhelming economic power of drug 
money and its influence in the U.S. 

Ehrenfeld is a research scholar at 
New York University School of Law 
and author of Narco-terrorism. 

Evil Money is published by Harper 
Business, 10 East 53rd Street, New 
York, NY 10022. Cost of the book is 
$22. 


Doing Business with 
Government 
by Susan A. MacManus 

“Doing business with government 
can be a curse, a blessing, or anything 
in between, depending on whom you 
ask in the business community,” says 
author MacManus in Doing Business 
with Government: Federal, State, Local 
and Foreign Government Purchasing 
Practices for Every Business and Public 
Institution. Based on a survey of over 
3,000 companies across the country, 
this book is the first full-scale, in-depth 
examination of government purchas- 
ing from the private business owner’s 
point of view. 


The author is a department chair at 
the University of South Florida, Tampa, 
and her book sells for $39.95 from 
Paragon House, 90 Fifth Avenue, New 
York, NY 10011. 


ORDER NOW 
1992-1993 
Edition 
Florida Bar 
Journal Directory 


State and Federal Officials 


Legal Groups, Law 
Schools, Legal Aid Offices 


Filing Fees, General 
Information 


Service Providers, 
Certified Lawyers 


¢ Bar Services 

¢ Bar Rules, Procedures 
¢ Membership Roster 

¢ Geographic Roster 


¢ Officials, Sections, 
Committees 


¢ Courts, Administrative 
Officials 


September 1992-93 Directories 
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The Florida Bar Journal 


Legal Articles Guidelines 


Each legal article submitted to The Florida Bar Journal must conform to the following guidelines: 
¢ Length: no more than 18 pages, including footnotes. 


¢ Form: must be typewritten, double-spaced on 8'/2" x 11" paper with one-inch margins. Only 
completed articles will be considered (no outlines or abstracts). 


¢ Footnotes: must be concise and placed at the end of the article. Excessive footnotes are 
discouraged. Citations should be consistent with the Uniform System of Citations. Case cites and 
statutory citations should be included in the text to the extent possible. 


¢ Purpose: to educate or inform the reader on issues of substantive law and practical concern to 
lawyers. Analysis, opinion, and criticism of the present state of the law are also encouraged and 
should be clearly identified as the author's. Such analysis should be accompanied by sufficient legal 
authority on all sides of an issue to enable the reader to assess the validity of the opinion. When 
criticism is voiced, suggestions for reform should also be included. 

“How-to” articles with universal appeal are preferred. The Florida Bar Journal will not promote any 
commercial service or product. 

The Florida Bar Journal will not publish articles dealing with pending appellate litigation. 


* Review: The Editorial Board, which is composed of lawyers practicing in various areas of law, 
has discretion over the acceptability of legal articles. The Editorial Board prefers not to review articles 
submitted simultaneously to other publications and requests notification from the author that the 
article or any version of it has ever been published or is pending publication in another periodical. 

The Editorial Board generally takes six weeks to complete its review. The editor of The Florida Bar 
Journal will write the author regarding the article’s status. The editor schedules publication of each 
article based on its timeliness, subject, and inventory of previously approved articles. 


* Biographical information/photo: A brief (50 words or less) biographical sketch and 
photograph of the author will appear in conjunction with publication of the article. 


* Circulation: The Florida Bar Journal is mailed to all members in good standing of The Florida 
Bar and subscribers (approx. 48,000). 


Unsolicited manuscripts are invited. All communications regarding legal articles should be directed 
to Editor, The Florida Bar Journal, 650 Apalachee Parkway, Tallahassee, Florida 32399-2300. The 
Florida Bar's telephone number is 904/561-5600. 
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LAWYER SERVICES PAGES 


CHAP7.13 
BANKRUPTCY 
SOFTWARE 
With New Forms 


plus new 
Type Option 


Court Approval Guaranteed 


* Computer Counsel Seal awarded by 
Law Office Automation Center, 
independent testers of legal software. 


Call (313) 398-9930 
for test report, 
references and 

demo disk 


SPECIALTY SOFTWARE 


Box 7026 ¢ Huntington Woods, MI 48070 


Includes Al Travel and Expenses. 
* Limited Financial Check 
— Includes; In-person financial 
_ evaluation and physical examination 
-_ of local records in any Florida court 
plus 2 statewide real estate searc 


Extended Financial Asset Check 

_ — Includes; Full limited financi 

_ check plus motor vehicle and ; 
registration check plus an in-person. 


Offices throughout Florida, Georgia and Alabama 


(305) 429-8855 


EXPERT WITNESSES 


Economics <> Vocational < » Medical <> 
Wrongful Terminatione Business Valuationse Lost Profits 
Personal InjuryeWrongful Deathe Lifetime Cost of Care 
Vocational Assessmente Medical Malpractice 
Environmentale Commercial 


Research & Planning Consultants, Inc. 
(405) 360-7675 (800) 580-4567 
Austin/Dallas/Houston/Oklahoma City/El Paso/San Antonio 


INVESTIGATIONS 


® Skip Tracing 

® Hidden Assets 

®@ Legal Pre-Trial 

® Missing Persons 

® Insurance Claims 

® Witness Location 

® Video Surveillance 

® Domestic Investigation 

Background Checks 
@ Pre-Marital © Pre-Employment 
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Inquiry Services, Ltd. 
24 Hour Service (800) 669-5047 


7 Days a Week 


TECHNICAL & MEDICAL 
EXPERT SERVICES 


Engineering (all areas); Negligence; Accideni re- 
construction; Products liability; Biomedical injury 
analysis; Metallurgy & fracture analysis; Athletics 
& sports safety; Criminalistics; Medical, dental 
and podiatry malpractice. Brochure. Medical & 
dental doctors in addition to technical experts on 
staff and available to consult and testify in all 
courts. Full range of laboratory services. 


INTER-CITY TESTING & 
CONSULTING CORPORATION 


(305) 537-1442 
Executive Offices: 

167 Willis Avenue 
Mineola, N.Y. 11501 
(516) 747-8400 
Out of NYS (800) 822-1515 


HEALTH CARE AUDITORS, INC. 


HEALTH CARE AUDITORS, INC. 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE: An in depth evaluation to 
ascertain and define causation, liability and breaches in standards of care. 


* GRATIS CLINICAL CONFERENCES: We shall carefully take you step by step, through 
each case to insure that your clinical knowledge is commensurate with ours. We shall be brutally 
candid if case evidences no merit, or if causation is poor. 


* GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: Indepth reviews. 


* GRATIS, DETAILED, WRITTEN REPORTS: Should a case be unworthy of pursuit, 
and upon you directives, we shall be pleased to forward a detailed report. 


* HCAI Basic FEE is $275. You incur no costs until you choose to pursue the expert's work- 
up for his affidavit. No retired experts, no foreign experts, and no court worn experts. HCAI is not 
a simple referral service as we have provided litigation support for over 700 firms throughout the 
U.S. We have earned our reputation prudently, for both plantiff & defense. 


[ STAT STAT AFFIDAVIT SERVICE AVAILABLE | 


HCAI Medical Litigation Support Team Telephone (813) 579-8054 
Feather Sound Corporate Center Telecopier (813) 573-1333 


2 Corporate Center Drive: Suite 520 : 
Clearwater, Florida 34622 We are pleased to receive your calls. 
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(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
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APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
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COMMISSIONE 


There’s Fictitious 
Name Registration, 
And Then There’s 
Fictitious Name 
Registration. 


Where are your clients getting 
their fictitious name registration 
information? 

Many may be unaware that recent 
Florida law requires their registration 
with the Secretary of State’s office. 

At CIS, we can assist you in the 
preparation and recording of the 
necessary state forms. By establishing 
a statewide network of publications, we 
can publish your notice in any of the 
67 counties. Under the same statute, 
renewal of your fictitious name must 
occur every five years. And, with our 
exclusive tickler file we will remind 
you and your client of when that 
renewal is due. 

Our Fictitious Name Division is 
at your disposal to supply you and your 
client with the completed state forms 
and proof of their recording. 

Don't leave your clients in the 
dark. Let CIS do your fictitious name 
registration. Give us a call today for 
answers to all your fictitious name 
registration questions. 


CORPORATION 
INFORMATION 
SERVICES, INC 


Fictitious Name Division 
1201 Hays Street 
Tallahassee, Florida 32301 
Toll Free 1-800-342-8086 
Telefax 904 / 222-0393 


Affiliated with Corporation Service Company 


FLORIDA CASES 


WITH WEST’S EXCLUSIVE KEY NUMBER SYSTEM. 


Now finding the case law you need is as @ Jump to cited cases and back with the 
easy as typing the citation. touch of a button. 
With this new West CD Reporter you can: 


Call now to learn more about West 
@ Immediately pinpoint relevant cases with Publishing Company’s newest way to win: 
West Key Numbers. West CD Reporters. 


@ Quickly review cases by reading the 


exclusive West headnotes and synopses. 1 -800-2 5 5 -25 49 Ext . 3 6 1 


West Publishing 
More ways to win 
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